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ERE is another advertisement designed to The Travelers Insurance Companies have been 
give the insurance agent the place he de- conducting in national periodicals for a dozen 
serves in the minds of the public—part of that — years. This advertisement appeared in The Satur- 


steady,consistentandpersistentcampaignwhich day Evening Post in its January 30, 1943 issue. 


THE TRAVELERS 


HARTFORD +» CONNECTICUT 








The Travelers Insurance Company - The Travelers Indemnity Company ~- The Travelers Fire Insurance Company 
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> > » [rere are seven different, individual units of the 
CCH INSURANCE LAW REPORTING SERVICE. Each 
selective loose leaf unit covers the new decisions from all higher 


jurisdictions in its own particular province. 


Quick-reading advance digests of new decisions in the in- 

O surance spheres of widest interest—Automobile—Life, Health 
and Accident—Fire and Casualty—Negligence—are flashed to 

subscribers weekly, promptly followed by full text loose leaf 

reports for the selective units in the subscriber’s field. In other 

important lines—Ad miralty—Sureties—W orkmen’s Compen- 


sation—there are fast current reports in comprehensive digest. 


For selective reporting of new insurance cases, to get the 


latest relevant decision first, depend upon this new, different, 





faster, loose leaf reporter. 


Write for complete details 


COMMERCE, CLEARING HOUSE, ING,, 


PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


EMPIRE STATE BUILDING 214 N. MICHIGAN AVE MUNSEY BUILDING 
New YorRK CHICAGO WASHINGTON 
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The American Barz Association Journat is published Monthly by American Bar Association at 1140 North Dearborn Street, Gateage, Illinois 


Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 I 
Price: Per Copy, 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.50. Vol. 29 No. 5 
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selective loose leaf unit covers the new decisions from all higher 


jurisdictions in its own particular province. 


Quick-reading advance digests of new decisions in the in- 
O surance spheres of widest interest—Automobile—Life, Health 
and Accident—Fire and Casualty—Negligence—are flashed to 
subscribers weekly, promptly followed by full text loose leaf 
reports for the selective units in the subscriber’s field. In other 
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For selective reporting of new insurance cases, to get the 
latest relevant decision first, depend upon this new, different, 
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WASHINGTON SERVICES TO MEMBERS 


The Supreme Court Opinion Service will furnish at 
$1.00 each, copies of opinions by airmail as soon as 
available from the printer. The opinion usually may 
be had within 24 hours after the decision is announced. 
Ihe Supreme Court's docket number and the name of 
the case should both be stated, if known. When these 
are not known, sufficient description of the case should 
be given so that it may be readily identified. 

The Document Service is an additional service to 
members. It will furnish other current government 
documents, publications, and reports, available in 
Washington, on a similar basis, the base charge for each 
item requested being $1.00. To this will be added the 
cost of the document, when not obtainable free, and 
the cost of mailing; both of which, when known to the 
member, should be added to the $1.00 for each docu 
ment and enclosed with the request. Regular mail will 
be used in this service unless otherwise requested and 
extra postage added to the remittance. It is not con 
templated that formal bills will be rendered for cost 
of the publications and postage where these amounts 
being unknown, are not sent with the request; but the 
member will be advised of the amount due at the time 
the material is sent. Requests under both the above 
services, should be sent to the American Bar Association, 
1152 National Press Building, Washington, D. C.; and 


all checks drawn to the Association 
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There is... 
"a time to laugh” .. . 


Ecclesiates 3: 4 
Another Interpretation 


In Iowa a man was tried for driving while intoxicated 
On the witness stand he admitted drinking some wine 
that he became drunk, and was driving his automobilk 
towards the outskirts of the city for the purpose of park 
ing his car until he became sober. ‘The jury found him 
not guilty and gave the following reason for thei 
verdict: 

“The defendant was not drunk if he was sober enough 
to know that he was too drunk to drive in city traffic.” 


Faith and Works 

The captain realized that there was no hope for the 
sinking boat, and said: 

“Is there anyone among us who can pray?” 

A meek man stepped forward: 

“Yes, sir; I can pray.” 

“Good,” said the captain, “you start praying while the 
rest of us get life-belts on. We're one short.” 


A Frank Admission 
Admiring friend: “I see you are now practicing law.” 
Answer: “No, sir. I appear to be practicing law but 
I am really practicing economy.” 


A Rule on Oral Instructions 


Bacon, in his advice to Justice Hutton, says: 


“You-should be a light to jurors to open their eyes 
but not a guide to lead them by their noses.” 





Climbing the Ladder 


Benjamin H. Brewster, Attorney General of the 
United States from 1816-1818, said: 
life by giving $500 worth of law for $5.00 and ends 


giving $5.00 worth for $500.” 


‘A lawyer starts 


Knew Lincoln 


Uncle Mose entertained visitors with stories of the 
Civil War. One of the visitors said: 

“I understand you remember seeing Lincoln.” 

Uncle Mose looked sheepish. 

“No suh,” he replied, “I used to ‘member seein’ Massa 
Linkum but since I joined the church I don’ ’member 
seein’ him no moh.” 
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Our Cover—This month we portray 
John Cabell Breckinridge, of Ken 
tucky, and our historian, George R. 
Farnum gives an account of this 
picturesque figure — lawyer, soldier 
and statesman. The portrait used 
is a reproduction of a painting, by 
an unknown artist, formerly in the 
collection of Charles F. Gunther, of 
Chicago, and now owned by the 


Chicago Historical Society 


Post-War Planning—How to win the 
peace, after winning the war, was a 
foremost thought in the minds of the 
delegates. How they reacted to the 
problem is told in a special article, 
introductory to the account of the 


full proceedings. 
House of Delegates—The mid-year 


mecting, which was of great im- 
portance on account of the pressure 


of war, is reported fully in this issue. 


William § 


decision by the 


Nevada Divorces— I he 
North 
United States Supreme 


Carolina 
Court con 
tinues to attract attention from the 
bar of the country. An interesting 
socio-legal conference was held re 
cently by the Chicago Bar Associa 
tion at two successive Saturday lunch 
eons, with the afternoon given ove! 
to discussion of the case. A report of 
this symposium is printed in this 
issue, written by the moderator of 
the meeting who also had the chief 


part in planning it 


Review of Supreme Court Decisions 

A seaman injured one of his eyes 
while he was at work. When the ship 
put in at an intermediate harbor the 
ship’s doctor sent him ashore for fur 


The local 


physician advised hospitalization on 


ther medical examination 


shore. The seaman returned to the 
ship, but could not see the ship's dow 
tor until just before the ship was to 
“Well, if vou 
want to take a chance or a gamble on 
States. It 


sail. The doctor said 


it, you can go on to the 


s 


don’t look so bad. It can be all 


IV 


IN THIS ISSUE 


right.” The seaman sailed with the 


ship, and ultimately lost the eye. The 


opinion in his suit against the ship 
owner is reviewed in this number. 


Iwo claimants to the copyright of 
Chauncey Olcott’s ‘““When Irish Eyes 
are Smiling” went to the Supreme 
Court of the United States, 
claiming under an assignment of the 


each 


twenty-eight-year renewal term. The 
question was whether the right of 
renewal is assignable in advance. 


The case is reviewed in this issue. 


I'wo Indian tribes asserted the lia- 
bility of the United States for sums 





ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 
printed a complete index of sub- 


jects dealt with in the first 23 
volumes of the JouRNAL. In 


Volume 65 of the Reports and 
subsequent volumes, topical in 
XXIV of the 


JOURNAL and of each succeeding 


dexes of Volume 
volume, have been printed. Re- 
prints are available at $1 each of 
the topical index of the first 23 
volumes. 











alleged to be due them from rail- 
roads. The Supreme Court construed 
the treaties and acts of Congress 


otherwise. 


Ihe railroad reorganization deci- 
sions in the Milwaukee Road and 
Western Pacific cases are reviewed in 


this issue. 


Ihe direct application of the Re- 
public of Peru to the Supreme Court 
of the United States for release of the 
Peruvian government's ship Ucayali, 
libelled in a federal court in Louis- 
iana, resulted in a duel of opinion 
as to the powers of the Supreme 
Court in the issue of writs of man- 
damus and prohibition. The case is 
reviewed in this issue. The scope of 


AMERICAN BAR AssOCIATION 


the so-called “Judges’ Law” of 1925 
limiting appeals to the Supreme 
Court and giving large powers to the 
Court in the control of its own dock- 
et, is fully debated by the Chief Jus 
tice (who became a member of the 
Court on March 2, 1925, during the 
short period between the passage of 
the “Judges’ Act” and the date it 
went into effect) and Justice Frank 
furter, the joint-author of a book on 
the Act and its background pub 


lished two years later. 


Other cases in the Supreme Court 
of the United States are reviewed o1 


summarized in this issue: 


The Chicago & North Western 
Railway proposed to raise its com- 
munation fares; the Illinois Com 
merce Commission intervened, and a 


three-judge district court enjoined 


the Commission, but the Supreme 


Court reversed the three-judge court 


A defendant in a criminal case 
tried in a state court, who alleges 
fraud on the part of the prosecution, 
may apply to the trial court to have 
the error corrected (notwithstanding 
that habeas corpus is not available 


to him as a remedy). 


A stock dividend, whether of 
preferred or common stock, does not 
constitute taxable income, if the 
shareholder remains in the same re- 
lative position as before the distribu- 


tion. 


held 


accumulated income to an unreason- 


A corporation 1S 


able extent, in order to avoid surtax 
for its stockholders. 


Book Reviews—Several current books 


are reviewed in this issue. 


War Notes—Tappan Gregory of Chi 
cago has another sheaf of incidents 


relating to war and lawyers. 


Junior Bar Notes—Activities of 
younger members are told in this 


issue. 
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There are over 
thirteen thou- 
sand annota- 


tions in 
on live ques- 
tions which 
come up daily 


in your prac- 


tices 


DID YOU KNOW 


The doctrine of frustration of contract has 
been applied to the eftect of OPA Regula- 
tions? See rg7 A.L.R. 1497. 


The nuisance theory has been evoked to re- 
move a tenant who claims protection under 
the Rent Control Regulations? See 742 


A.L.R. 1525. 


An enemy alien may sue to enforce a claim? 


See 142 A.L.R. 1505. 


Habeas corpus has been granted to review 
the decisions of local draft boards under the 
Selective Training and Service Act? See 742 
A.L.R. 1570. 


Under the Selective Service Act, the burden 
is on the party opposing a stay, to show that 
the ability of his opponent to prosecute or de- 
fend is not materially affected by his absence 
in the military service? See 772 A.L.R. 1574. 


Cases have arisen involving injuries during a 


“blackout’’? See 747 A.L.R. 1527. 


The better view is that military and civil offices 
are not incompatible? See 7g2 A.L.R. 1577. 
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USED LAW BOOKS 


Here is a typical Claitor offering of used law books. Note that they're books 
that lawyers use. They're good copies too, though attractively priced. As thou 
sands of lawyers will attest, the minimum expectancy of a book from Claitor 


is a professional lifetime of satisfactory use. 


American Digest System through 3rd Dec. 129 volumes $190.00 
American Jurisprudence 1-43........ . 195.00 
American Law Reports Annotated 1-100 195.00 
Atlantic Reporter 1-200 165.00 
Annotated Cases 56 volumes , . 56.00 
American Bankruptcy Reports 86 volumes. . 75.00 
Corpus Juris 72 volumes 65.00 
Corpus Juris Secundum 1-34......... 175.00 
Federal Code Annotated complete to 3/1/43 .. 120.00 
Federal Reporte 1-300 .. 125.00 
2nd 1-130 . 200.00 
Supplement 1-46 95.00 
Digest 72 volumes & 1943 pp.. 300.00 
Old Digest complete through 2nd 125 50.00 
Fletcher's Cve lopedia of Corporations 95.00 
Law Reports Annotated 157 volumes . 100.00 
Northeastern on eS . 115.00 
Negligence Series 90 volumes (through n.s. 9 . 90.00 
Northwestern Reporter 1-300 .. 295.00 
1-255 — .. 150.00 
Pacific Reporter 1-300 .. 175.00 
Ruling Case Law 38 volumes : 55.00 
Southeastern Reporte 1-157. . 135.00 
Southern Reporter 1-200 OE oe eee 225.00 
Southern Digest (La. edition 30 volumes 55.00 
Southwestern Reporter 1-300 . 175.00 
2nd 1-45 a 95.00 
Trinity Series 328 volumes hs corked se tains aes wisied acacia a aie eo a ithe « aoe 
ame Supreme Court Re ports, Lawyer’s edition, 1-310 in 84 books..... 160.00 
Another set , baat mrets Se pine ‘ : 112.50 
Reporter & Lawyer editions combined 1-310 nom 95.00 
Lawver’s Digest 10 volumes ’ ae 95.00 


Our 1943 law catalog lists other bargains—state reports to reporter system 
codes, digests, treatises and legal miscellany. Copies sent free to lawyers who tell 
us their law book interests. We also buy law books, especially inviting reports 


of fine law libraries which the owners wish to sell in entirety to one cash buve1 


CLAITOR’S BOOK STORE 


Baton Rouge, Louisiana 


The nation’s clearing house for good used law books. 
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Poverty Means Repression 


As Juvenal has truthfully said, the abilities do not easily rise when they are 
struggling to lift their heads above an atmosphere of want. 


Children of brilliant men, with spendid natural equipment, 
have been known to fail because of their inability to over- 
come a distress not of their own making. 


Had their fathers considered carefully there would have 
been sufficient life insurance to provide at least an educa- 
tion for them. 

Ask your Prudential Man 


a 
a ‘ rudential 
Liv Insurance ¥ Company of America 


Home Office, Newark, N. J. 























Salvage -for-Victory 


America’s war factories need— 





A thorough search of your vaults and storage rooms 
will unearth much waste which can be used to good 
advantage in the war effort. Surplus copies of printed 
briefs, documents, loose leaf services, books and records 
will amount to hundreds of pounds of usable waste 
paper. Old binders will produce needed scrap metal. 

Why not “clean house?” 


Write Your Local Committee 


General Salvage Section 
WAR PRODUCTION BOARD 
WASHINGTON, D. C. 
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® WASTE PAPER 

® OLD RAGS We are prepared to furnish a binder into which 
separate issues of the JouRNAL can be inserted and from 

@® SCRAP METAL which they can be detached with ease by means of a 
special device. 

® OLD RUBBER 











A BINDER FOR THE JOURNAL 


It can be used merely for current numbers or as a 
permanent binding for the volume and placed on the 


shelf with other books. 


The price is $1.50, which is merely manufacturer’s 


cost, plus mailing charge. Please mail check with order. 


AMERICAN Bar ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago, Til. 
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HOUSE OF DELEGATES BEGINS ACTION 
AS TO POST-WAR PROBLEMS FOR LAWYERS 


HE subjects which evoked the 


most earnest consideration and 
debate, and the most marked differ- 
ences of opinion, at the March meet 
ng of the House of Delegates, were 
in relation to the steps which the 
House and the Association should 
take at this time as to study, plan- 
ing and declarations of principles, 
is to legal aspects of the ultimate 
peace with victory and the reestab 
lishment of the supremacy of law, 
justice, fair freedom in 
el 


iV 


play, and 


bases of a 


government, as thx 


= 


governed world 


At all 
the House manifested a readiness to 


stages of the discussion, 
do its own thinking and to make its 


decisions, without 


own majority 
merely following the recommenda- 
tions which come to it from various 


The 


debate was on a very high level of 


agencies of the Association. 
earnestness and sincerity, and sharp 


divergences of opinion were ex 


pressed eloquently and in friendly 
fashion. 

After adopting the recommenda- 
tions of a comprehensive report for 
the correlating and defining of post- 
war planning and studies by Sections 
and Committees of the Association, 
the House considered and acted 
ipon various specific recommenda- 
tions which had been prepared by 
Sections and Committees in advance 
of the 
committee. It was manifest through 
out that the intensely 


interested in the whole subject and 


report of the correlating 


House was 


was ready to make the special skills 
of the organized lawyers fully availa- 
ble as to the legal aspects of post-war 
problems, consistent with the char- 
tered “object” of the Association. 
Within that 
manifestly favored the 


range, the majority 
active assist- 
ance of the Bar in efforts to reestab- 


lish a law-governed world, as well as 
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in present efforts to win the war and 
the peace. 

In deciding what the House would 
and would not approve at this time, 
the House showed the utmost in- 
dependence in making its considered 
decisions. The various actions tak 
en in this field have been brought 
together in the following separate 
report of them, so that the pre- 
vailing trends of the majority ac 
tion can be seen and evaluated. 


Report of Special Committee 
as to Association’s Part 
in Post-War Planning 
Che issue first made its appeat 
ance as a proposal for action when 
Chairman Crump called for the 
report of the Special Committee, 
which he had created and ap- 
pointed, for the Correlation of Sec- 
tion and Committee Activities in 
Relation to Post-War Planning. The 
Committee consisted of former Pres- 
ident Jacob M. Lashly, of Missouri; 
Mr. Carl B. Rix, of Wisconsin, and 
Mr. Edward W. Allen, of Seattle, 
Washington. The Committee had 
extensively consulted the different 
points of view represented in the 
House, and had endeavored to for- 
mulate a constructive report which 
would enable the utilization of the 
lawyers’ special skills as to specific 
legal problems of the post-war pe- 
riod, and at the same time would 
correlate them under sufficient su- 
pervision to insure a coordinated 
policy within the Association’s con- 
stitutional limitation to legal phases. 
The report of the Committee, as 
presented by Chairman Lashly, was 
followed with intense interest: 
“Many agencies of the Govern- 
ment already are engaged in studying 
plans and devising tentative poli- 
cies for the post-war time. The De- 
partment of State is giving atten- 
tion to the multiplying internation- 


al problems; the Treasury to tax, 
monetary and _ federal-state _ fiscal 
needs; the Federal Reserve System 
to public investment programs; the 
Selective Service to. numerous pros- 
pective problems of demobilization, 
and the Department of Labor to 
reconversion from a wartime to a 
peacetime economy. Some of this 
work is being done 
enactments of Con- 


preparatory 
pursuant to 
gress, and public funds are appro- 
priated for it. Five Resolutions are 
receiving the consideration of the 
Senate, and a sixth has been adop- 
ted, providing in one way or an- 
other for the study of 
conditions and problems, in order to 


Ppost-w ar 


advance the preparation of the Sen- 
ate for the future consideration of 
treaties of peace or such other 
forms as the ultimate settlement of 
the belligerency status may take. 


Other Organizations Are 
Already at Work 
“It is reported that as many as 


130 private organizations or occupa- 
tional groups are engaged in spec- 
ulative planning for the post-war 
period, with the general idea of 
challenging the interest and focus- 
ing the attention of the public upon 
outlines of reconstruction which 
shall be useful at the close of hos- 
tilities, and especially so, should 
the end of the wars come with a 
certain suddenness, or as the result 
of the collapse or surrender of the 
enemy. 

“It is the opinion of your Com- 
mittee that the political, social and 
economic aspects of these develop- 
ing subjects and problems are 
foreign to the objects of the organ- 
ized Bar, even though many men 
and women of the profession in 
their individual capacities as citizens 
will feel free to engage in their 
study and attempted solution. 








POST-WAR PROBLEMS FOR 


“This would not be so with 
respect to those phases of post-war 
plans or conditions which involve 
constitutional or legal systems o1 
questions, or the administration of 
This is the 


which the training, experience and 


justice. domain in 
special skills of lawyers enable them 
to study and work to better effect 
and with greater capacity for serv- 
ice to the public and to the coun 
try than could be expected from any 
other persons or groups. It should 
be conceded that these special skills, 
that this training and experience, 
are not called out either in the 
planning or making of war. The 
professions which are called up for 


war service are the soldiers, doctors 


nurses and engineers. It is thei 
day. It is their time of greatest 
achievement and supreme respons 


ibility. Contriving methods of or- 
der, interpreting constitutional au- 
thority and devising constructive 
means and ways to adjust the lives 
of groups and peoples to conditions 
of peace, and life under civil law, 
furnish the great opportunity, and 
the paramount duty, of the Bar. 

“President Armstrong in his chal 
lenging annual address of last yea 
said: 

“*The problems which will be 
posed by the necessity of establish- 
ing a durable peace and a stable 
call 


part of 


world order after the war will 


‘or the exercise upon the 
the Bar of all the potential quali 
These 


problems must be thoroughly stud 


ties which it possesses 
ied, for many of them will be novel 
and some will involve fundamental 
constitutional questions. They must 


be explained to the people, for in 


some instances at least it is likely 
that the wise course will be one 
which will run counter to the in 


stinct of the uninformed.’ 
“Due to these and other reasons, 
Section work 


already has begun and dispositions 


some and Committee 
are being made for further organi 
field by 


lawyer groups within and without 


zational approach to th 


this Association. The appearance of 
some tentative plans in the pub 
War Report sub 


lished Interim 
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mitted to this meeting and the gen- 
eral expectation that questions of 
post-war planning might come to 
the floor of the meeting from vari- 
ous sources, brought up by interes- 
ted members of the Association, was 
the occasion of the appointment of 
your Committee by the Chairman 
of the House 

“With the 


self as fully as possible, your Com- 


view to informing it- 
mittee invited the Section and Com- 
mittee chairmen to prepare and in 
formally submit to it any sugges 


tions, ideas or plans for study which 


they were contemplating, dealing 
with post-war conditions. In this 
way your Committee has had the 


advantage of the reports or informal 
suggestions of the Sections of In 
ternational and Comparative Law, 
Municipal Law, Taxation, and Min- 
eral and the 


the Economic Condition of the Bar, 


Law Committees on 


Improving the Administration of 
Justice, Courts and Wartime Social 
Protection, American Citizenship, 
Public Information Program, and a 
number of personal and individual 


suggestions and expressions of view. 


Coordination, Definition, and 
Avoidance of Duplication 
Are Needed 
“As might be expected, some of 
and 


the recommendation sugges- 


tions received by your Committee 
were duplicated by others; there 
were those which were in conflict 


and definitely at cross purposes with 


the objectives expressed in othe 


recommendations. 


“From only this limited contact 


with the subject, it seems manifest 
con- 


that, if the Association is to 


cern itself officially with post-wai 


problems of law, or the administra- 
tion of justice, it will be necessary 
to provide appropriate precaution- 
iry means for guiding such studies 
within the channels 


and activities 


of our charter and to distribute it 
to agencies or departments already 
existing or which may be provided, 
so as to insure a certain unity of 
approach and output in these im- 
portant and delicate matters. 
“Again, the work of one Amer- 


ican Bar Association agency may be 
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expected to intrude upon that of 
others at many points, both within 
the domestic and the international! 
Such 


covered and the approaches from 


fields. instances must be dis 


different directions must be corre! 
ated and integrated into a common 
stream which will repres¢ nt the total 


Association effort 


Careful and Continuing 


Study Is Needed 


“Your Committee ventures to re 


mind the members of the Hous 
that 


of peacetime objectives relating to 


the formulation, during wa 


the administration of justice is ex 


ploratory, in a degree. Many phases 


of post-war planning in advance 


as well as post-war building at the 


time, will bring up countless con 


flicts in doctrines and clashes of 


ideologies. If the organized Bar 


make 


work, it 


is to significant contribution 


in this must be through 
careful, continuing study. It is in 
the work of reconciliation, identify- 
controlling first 


ing and _ isolating 


principles that the influence of the 
Bar can be made most effective. The 
fundamental concepts of justice, as 
well as the appropriate means and 
agencies for its administration, al 
ways must be kept in view. To se 
essential 


cure this result, it seems 
that the various units of the Asso- 
ciation which are to pursue work 


and study in these fields must do so 
within the framework of the tradi- 
tional structure of the Association 


and subject to the reviews and 
checks which this structure was de- 
signed to provide 

“With 


the scope of study or action, or of 


no idea of either limiting 


imposing a direction or duty upon 


any section, committee or person 


to take up any post-war work, your 
Committee only by way of example 
respectfully points out that the fol 


lowing are some of the types ol 


subject with which the organized 


Bar might well concern itself:—re 


establishment of practice of law 


ver members in the armed forces 
rehabilitation of law school facul- 
ties, student bodies and _ libraries; 


adequate facilities for furnishing 


legal aid to demobilized persons 
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thout financial means; termina- 
yn, relaxation and transfer of war 
ntrols exercised by administrative 
ncies; procedures for review of 
ministrative action; procedures for 
cting and reviewing settlements 


terminated war contracts; meas- 
s for strengthening and advancing 
constitutional goV 


ite, lox al and 


iment. 


International Problems Already 
to the Fore 


Ihe printed report of a com- 


ittee of the Section of Interna- 


ional and Comparative Law, ap- 

aring in the current Interim Wa 
Report, discloses that that Section 
is already entered upon a very com 
rehensive study of post-war interna- 
ional law and legal problems. A 
erusal of that report and particular- 
therein 


certain interrogations 


lirected to the House of Delegates 
that the 


osing the committee desire the ap- 


-veals gentlemen com- 
roval of the parent body that they 
shall pursue their studies and work 
in the domain of international law 
in contemplation of the post-war 
period. There is evidence that other 


have similar 


inits of the Association 
y begun to plan and work. 
“It seems self-evident that the 
inking and experience of trained 
iwyers must be made available if 
he new and complex problems of 
nternational law and_ procedure 
vhich have come about through the 
hings which have occurred and may 
et occur in the World War which 
ve are fighting now, are to be faced 
quarely and adequately. The estab 
international 


the consideration 


ishment of post-war 


udiciary systems, 


f international communications and 


ransportation, the study and com- 


yarison of Inter-American and Latin- 


American laws and administrative 
procedure—these ai subjects fon 
which someone must assume respon- 
sibility and toward which someone 


will be privileged to make a distinc- 
tive contribution to society 
“Your 


existence of a 


Committee recognizes the 


fundamental choice 


which must be made at the threshold 


of the course which is about to 
recommend. There are those who 
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contend and believe that post-war 
planning of any character is prema- 
ture. 

“Upon the other hand, it is 
pointed out that the lasting settle- 
ment of post-war conditions requires 
the crystallization of public purpose 
upon sound and constructive ob- 
jectives before the end of the war; 
that the processes of education and 
leading which are now going on will, 
in all human probability, increase 
both in volume and effectiveness; 
that members of the profession and 
the public throughout the country 
are entitled to have the opinion of 
the organized Bar as to the merits 
of resolutions and measures pending 
in the Congress, and upon the re- 
ports of such executive agencies as 
may have spoken or shall hereafter 
proceed in any manner with any 
branch of post-war planning; that, 
in view of the great and increasing 
number of private organizations and 
people now engaged upon the sub- 
ject, it seems obvious that the Bar 
either must offer its leadership in the 
legal and administrative 


aspects of these activities or stand 


judicial 


aside and permit the domain of its 
special preparation and experience 
to be occupied by less informed per- 
sons. 

“Because it has not been willing 
to see this occur, your Committee has 
adhered to the latter view, and so 
now tenders to the House of Dele- 
gates the foregoing report and rec- 
ommendations, for its consideration 
and action. 


Appointment of Committee 
Recommended 

“In order to implement the 

course suggested in the foregoing 

recommended by 

that the 

appoint- 


report, it is 
Committee Asso- 


authorize the 


your 
ciation 
ment of a special committee of three 
members of the Association to be 
known as the Post-War Work Cor- 
relation Committee, to be appointed 
by the President, by and with the 
approval of the Board of Governors. 
The general purpose of the com- 
mittee would be, as its suggested 
name implies, to inform itself of the 


projects and plans of the various 
units of the Association which desire 
to take up for study and considera- 
tion such legal phases of post-war 
planning as may come within the 
purview of the By-Laws or authority 
under which they normally proceed. 
In order to insure an orderly compli- 
ance with this suggested procedure, 
it is recommended further that such 
work and planning as may be, or has 
already been initiated, laid out, or 
assigned in the post-war field be sub- 
mitted to said Committee for con- 
sideration and distribution as to 
scope and subject, and that the com- 
mittee, keeping in close contact with 
the president and the Board of Gov- 
ernors, assign and supervise the 
scope and progress of all such activi- 
ties, so that through cooperative 
effort the objects of correlation and 
integration may be achieved while 
the dangers of duplication, dispersion 
and possible conflicts may be re- 


duced.” 


Mr. Maguire Opposes the 

Committee’s Recommendations 

After Chairman Lashly moved the 
adoption of the Committee’s recom- 
mendations, Mr. Robert F. Maguire, 
of Oregon, a member of the Board of 
Governors, spoke vigorously in op- 
position. He urged that “the im- 
mediate, essential problem before us 
is winning the war.” He argued that 
many of the proposals which had 
been circulated, within the Associa- 
tion, as to post-war planning, “in- 
vade and occupy fields in which they 
have no right to speak for the lawyers 
of the United States,” because they 
are sociological, economic and politi- 
cal problems. 

Mr. Maguire appealed that the 
House should instruct that all post- 
war planning by employees and 
agencies of the Association be kept 
within the Association’s chartered 
“object,” and that the controversial, 
non-legal questions be left to be 
dealt with freely by members of the 
Association as individual citizens. 

It was the manifest feeling of a 
majority of the House that Mr. 
Lashly’s Committee had offered the 
framework for a handling of the 
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matter within prudent lines. Mr. 
Lashly’s motion was carried by a 
divided vote viva voce. 


Resolutions in the Field of 
International Law 
At the 


specific resolutions which had been 


Tuesday morning session, 


prepared and submitted by Sections 
and Committees without the supervi 
sion of a correlating committee were 
taken up. Chairman Edward W. AI- 
International 
asked 


mission for the presentation of the 


len, of the Section of 


and Comparative Law, per- 
Section’s resolutions by the chairman 
of the Section’s committee, Mr. Wil- 
liam E. Masterson. This was granted 
by the House. The first resolution 
was 


RESOLVED, That the 
endorses, as one of the 


American Bar 
Association 
primary war and peace objectives of 
the United Nations, agreement among 
such nations for the complete establish 
ment and maintenance at the earliest 
possible moment of an effective inter 
national order among all nations based 
on law and the orderly administration 


of justice. 
Mr. Benjamin Wham, of Illinois, 


moved as a substitute, which was 


seconded, the following 


RESOLVED, That the American Bar 
Association endorses, as one of the pri 
mary war and peace objectives of the 
United Nations, the cooperation by 
such nations in the settlement of dis 
putes among all nations, through law 
administration of 


and the orderly 


jUSLICE 
As to the Section’s resolution, Sec 
retary Knight that the 
Board of 
“that it be not approved in its pres 
that it be 


re porte d 
Governors recommended 


ent form” and referred 
back to the Section “for further con 
with the ob 


sideration, consistent 


jectives of the Association.” 


Notable Speeches on Association’s 
Function on International Issues 


It immediately was evident that 
the House was disposed to debate the 
issues and arrive at its own decisions 
Supreme Court Justice Frederic M 
Miller, of 


that this subject “is not a 


Iowa, challenged the 


theory 
discussion by the 


proper one for 


American Bar Association. If we are 


going to have a system of pe ace,’ 
he declared, “it must be a system 
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which is based upon some scheme of 


international law. [Therefore we 


must have some agency that can 
crystallize thos« principles of law, so 
that the nations know what the law 
is that they are supposed to contorm 
to. 

“If we are going to have an order- 
ly system for the settlement of dis 
putes we must have some interna 
tional agency which can settle thos¢ 
disputes in a peaceful manner. If we 
have any 


are going to system ol 


observance of the law, and observ- 
ance of the settlement of those dis- 
putes, we must have an executive in 
strumentality that is strong enough 
is enforced and 
And, 


have, as 


to see that the law 


that the peace is enforced. 


above all these, we must 
indicated by the report of this Sec 
tion, a system of international bill 


( hec ks 


which will guarantee that, no mat 


of rights o1 and _ balances 


ter who exercises the functions of 
this particular agency, they will be 
exercised with such justice and mod- 
eration that the nations of the world 
will still be free and that the peoples 
of the world will be free and inde- 
pendent citizens of free and inde 
pe ndent states.”’ 

Judge Miller spoke with deep feel- 
ing of his son in the Air Corps, 


and of the sons of other members 


of the House in the armed forces, 
and of men who served in the Army 
or Navy in World War I. 
see to it that our boys are not let 
at his 


time we must not only win the war, 


“We must 
down as we were,” he said. 


but win the peace. The American 
Bar Association owes a duty of lead 


ership.” 


Mr. Hay Champions Committee’s 
Recommendations 

Miller’s 
marked impression, and the debate 


Judge plea made a 
continued on a high level of earnest 
Charles M. Hay, 


State Delegate from Missouri, sup- 


eloque nce. Mr. 


ported all of the Committee’s rec 
ommendations. 
“In the 


“we are asked 


first resolution,” he said, 


to declare that this 
body of American lawyers is in favor 
of an international order based on 


law. That is all 
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second resolution (and | 


“The 
think, for clarity, we 


asks this body of American 


should refer 
to that) 
lawyers, whose chief function is the 
administration of justice, to declare 
themselves in favor of international 
courts of justice. 

“The third 


body of American lawyers who are 


resolution asks this 


the chief exponents, champions 
and guardians of the Bill of Rights 
to declare itself in favor of a bill 
of rights applicable, I construe it, 
to all mankind. 

thinkable, 


wol ld 


“Is it possible, is it 


that at this hour of chaos 


and threat of never-ending world 


anarchy, the American lawyers, 


whose sons are on the far-flung 


battlefronts of the world, are not 
willing to go so far as to adopt a 


declaration in favor of agreements 
among the nations for the establish- 
ment of an international order based 


think- 
re sponsible 


on law? Is it possible, is it 


able, that a body of 
American lawyers, when presented 
should fail to 


with this resolution, 


declare themselves in favor of the 
establishment of international courts 
of justice? 

“We all 


and world order, but another 


had dreams of 


world 
peace 
night has come. The sons of the 
veterans of World War I are the 
soldiers of World War II; and if we 
fail in our thinking, in our resolu- 
tion, in our capacity for leadership, 
then indeed will the sons of the veter- 
ans of World War II be 


of World War III.” 


the soldiers 


Committee Accepts the Amendment 


but the House Does Not 
Allen of the 
tional Law Section 


Interna- 
that the 
objection to 
A rising 


Chairman 
stated 
Committee had no 
Mr. Wham’s amendment. 


the amend- 


vote was called for on 
ment. Before it was announced, 
Mr. Hay obtained leave to change 


his vote, so as to be recorded for 


the resolution, for the purpose of 
moving to reconsider. The vote of 
the House was 66 for and 47 against 


the amendment. 


Mr. Hay immediately made a 
motion to reconsider the vote. 
Mr. W. E. Stanley, of Kansas, sup- 
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recommendation of the 
This 


ittee has initiated something most 


ted the 


yard of Governors com 


wth while, most far-reaching,” he 


id, “but before it becomes the 
claration for all time of this Asso 
ition, I want to see the best minds 


nd the best brains that can be 


illed in from every part of this 
\ssociation bring before us a declar- 
ion that will last for all time and 


fundamental.” 


Mr. Henry I. Quinn, of the Dis 
rict of Columbia, earnestly advo 
cated the Section’s resolution. “It 
loes not favor any particular form 
yf international orde he said. 
It favors an international order 
yased on law and peace and jus 
ice. The amendment would take 


the very heart out of the Section’s 
resolution.’ 
Mr. William R 


yf the District of Columbia opposed 


Vallance, also 


eferring the resolution back to the 
“We 


working on it,” he said. “What is 


Section. have spent hours 


the use of our Sections and Com 


mittees working, if in five minutes 


you throw it out of the window?” 


Amendment Is Rejected but 
Another Motion Is Made 


Mr. Wham closed 


support of his amendment 


the debate in 
He said 
that he favored a world court and 
the settlement of disputes between 
nations, as proposed in the second 
resolution, but the first resolution 
“is not within the chartered ‘object’ 
of this Association.” Mr. Hay closed 
the debate for the opposition to the 
amendment 

[The motion to reconsider the vote 
on the amendment was then adopt 


ed. Mr. Wham’s 
again put to a vote 


amendment was 
Chis time it was 

defeated by the Hous« 

Floyd 


declared that the 


Ex- Judge Thompson, of 


Illinois, House 
should do its own thinking on the 
question. ““No issue of repudiating 
the authors of the resolution should 
have been raised. Declaring for ‘an 
effective international order among 


all nations’ is something quite vague 
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to me.”” Accordingly Judge ‘Thomp- 


son moved as a substitute: 


“That we approve in principle 
the object stated in the resolution as 
submitted by the Committee, and 
that the subject be re-referred to the 
Committee, with the suggestion that 
they make further study and formu 
late a declaration of principle to be 
submitted to the House of Dele 
gates at its next meeting.” 

Mr. Robert R. Milam, of Florida, 
made a notable speech against the 
motion to defer. “We are not con- 
sidering this subject for the first 
time,” he said. “Every one of us has 
hours in thinking 


spent troubled 


about this very thing. Those of us 
who went through the last war saw 
somewhere the failure of a mission. 

“We 
tional order. Why is that not within 


want an effective interna- 


the objects of this Association? 
The practice of law is simply the 
enunciation of general principles. 
Of what good is the enunciation 
of principles if we do not imple- 
ment those principles, if we do not 
provide the machinery for their en- 
forcement? So, when we speak of 
some order to implement the general 
principles, it seems to me to be 
precisely within the objects of this 


That 


as the administration of law. 


Association. is what I know 


“We do not need any referral of 
this resolution. We have done and 


can do our own thinking on it. 


Now is the time to act on it and 


to pass Sg 

Chairman Allen said that his Sec 
tion was concerned principally with 
endorsement of inter- 
He thought 


getting an 
national cooperation. 
that the resolution should be adopt- 
ed now, not referred. 


Ex-Judge Thompson’s Substitute 
Is Rejected 
Ihe substitute motion offered by 
Ex-Judge Thompson was then put 


to a vote, and was defeated. 
Mr. Stanley, of Kansas, then moved, 
as a further amendment, that the 


word “an” be stricken from the fifth 
line of the resolution, so that the 


resolution would endorse “. . . the 
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complete establishment and mainte 
nance at the earliest possible moment 
of effective international order. 

This 


also. The resolution as reported by 


amendment was defeated 


the Section accordingly prevailed. 


Resolution Favoring International 
Courts of Justice Is Adopted 
Chairman Allen then moved the 
Section’s second resolution, as fol 
lows: 
Resotvep, That the House of Dele 
gates directs the Section of Interna 
tional and Comparative Law to study 
and report to this House an adequate 
post-war judicial system of permanent 
international courts which will provide 
for an accessible and continuous ad 
ministration of justice. 


Mr. Charles M. Lyman, of Connec- 
that the 
not to go hastily into assuming that 


ticut, said House “ought 


this resolution necessarily follows 
from our approval of the first one. 
The resolution as it stands ought 
vital 


to be rejected. It is a very 


mistake if we try to lay down a 
blueprint now of just what we want 
Lawyers should learn the lesson of 
experience from what happened in 
1919. We are still at the stage of 
study and open discussion and are 
not ready to say ‘this is just what 
we want and should have.’ ”’ 

The Board of Governors had rec- 
ommended approval of this resolu- 
tion. It was adopted by a majority 
vote of the House. 


Resolution as to an International 
Bill of Rights Is Adopted 

Mr. Allen 

tion’s third resolution: 


then moved the Sec- 


RESOLVED, That the House of Dele- 
gates directs the Section of Interna- 
tional and Comparative Law to study 
and report to this House the funda- 
mental principles, including a bill of 
rights, which are constitutional in 
character and which should be gen- 
erally acceptable as a minimum for the 
preservation of international order 
and justice under law. 

This was adopted by the House, 
despite a recommendation by the 
Board of Governors that it be re- 
ferred to the Section for further 
study. A further resolution from the 


Section was also adopted, contrary 
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to a recommendation by the Board 
of Governors: 

RESOLVED, That a copy of the three 
foregoing resolutions be sent to the 
President of the United States, the 
Senate, the House of Representatives, 
the Secretary of State, and to all bar 
associations affiliated with the Ame1 
ican Bar Association. 


On a different subject, Mr. Allen 
offered the following resolution 


from the Section: 


RESOLVED, That the House of Dele 
gates directs the Inter 
national and Comparative Law to 
study and report to this House prin 
ciples which it may be desirable to in 


Section of 


corporate into an appropriate treaty 
or treaties with the United Nations, 
and ultimately with all nations, to the 
end that the fisheries of the world may 
be conserved, and that the general 
principles recognizing acquired, his- 
toric, regional fishing rights and in- 
terests based upon custom and practice 
will be duly established; be it 


FURTHER RESOLVED, That a copy of 
this resolution be forwarded to the 
Secretary of State and Secretary of the 
Interior. 

Despite a recommendation by the 
Board of Governors for referral back 
to the Section, the House adopted 
this resolution. 


OHN T. VANCE, law librarian of 

Congress, died after an operation on 
Sunday, April 11. He was fifty-nine years 
of age. Born in Lexington, Kentucky, 
Dr. Vance received his first degree in 
law from the University of Michigan, 
later the doctorate of juridical science 
from the Catholic University of Amer- 
ica and in recent years honorary degrees 
from both Michigan and Transylvania 
College. He practiced law in Kentucky, 
in Santo Domingo, where he acquired a 
lasting interest in 
law and comparative law, and for a few 
years in Washington, D. C. In 1924 he 
was appointed law librarian of Con- 
gress. 
a member of many delegations to in- 
ternational 
Bibliographical Congress at 
1929, the second 
parative Law at The Hague in 1937 and 
the first Inter-American Bar Association 
Conference at Havana in 1941. Member 
of many learned societies, among them 
the American Society of International 
Law, the American Law Institute, the 


Hispanic-American 


During his incumbency he was 


conventions including the 
Rome in 


Congress of Com- 
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Resolution as to Punishment of 
War Criminals Is Modified 

Also for the 

Allen moved the following resolu- 


Section, Chairman 


tion: 


WuerEAS, The Hague Conventions 
and the acknowledged rules of Land 
and Naval Warfare prohibit treacher 
ous and wanton action by belligerents; 
and 

Wuereas, It has been repeatedly 
charged in the public press and by 
formal documents that these laws have 
been violated by Germany and its 
allies; and 

WHEREAS, These offenses, if estab- 
lished, should not be allowed to go 
unpunished; be it 

RESOLVED, That the House of Dele- 
directs the Section of Inter- 
national and Comparative Law to 
study proposals for the punishment 
of those responsible for such acts and 
submit a report thereon with recom- 
mendations concerning action, if any, 
that the American Bar 
should take with regard to the punish- 
ment of war criminals. 


gates 


Association 


The Board of Governors recom- 
mended “that the first ‘whereas’ be 
included and approved; that the 
second and third ‘whereases’ be omit- 
ted, and that the resolution be re- 
vamped; so that the ‘whereas,’ o1 


JOHN T. VANCE 


American Foreign Law Association, the 
Société de Legislation Comparée, the 
Bibliographical Society of America, he 
served as president of the Association of 
American Law Libraries and as chair- 
man of the American Bar Association’s 
Section on International and Compara- 
tive Law. He was the author of The 
Background of Hispanic American Law 
(1936) and of many articles and papers 
in legal and bibliographical journals. 
Shortly before his death he had returned 
from the last of a series of extended trips 
through South and Central 
undertaken under the auspices of the 
Office of the Coordinator of Inter-Amer- 
ican Affairs, the purpose of which was to 
deepen the friendly ties between Amer- 
ican and South American law schools, 
law libraries and bar associations—a task 
for which his kind and genial nature, 
his special knowledge and _ his 
acquaintance among Spanish-American 
lawyers particularly fitted him. 

It is as law librarian of Congress, how- 
ever, that Dr. Vance will be best re- 
membered. He was tireless in reminding 


America, 


wide 


LAWYERS 


preamble, and the resolution will 


read as follows: 


WHEREAS, The Hague Conventions 
and the acknowledged rules of Land 
and Naval Warfare prohibit treach 
erous and wanton action by bellige: 
ents; be it 


RESOLVED, That the House of Dele 
gates directs the Inter 
national and Comparative Law and 
such other sections and committees as 
the House of Delegates may determine 
to study proposals as to procedures 
relating to the punishment of those 
who have violated the Hague Conven- 
tions and the acknowledged rules of 
Land and Naval Warfare and report to 
the House with recommendations. 


Section of 


The Section declined to 
this substitute. The matter was de- 
Messrs. William R. Val- 
lance, of the District of Columbia; 
Joseph W. Planck, of 


and Robert F. Maguire, of Oregon, 


acc ept 
bated by 
Michigan; 


who moved that the substitute reso- 
lution submitted by the Board of 
Governors be adopted. This motion 
was adopted by vote of the House. 


This completed the consideration 
and action in the field of study and 
planning as to legal aspects of the 
post-war peace. 


Congress of the importance of a national 
repository of legal materials and his 
efforts were crowned by a renewed in- 
terest in the library which ultimately 
took the form of substantial increases 
in its appropriation. The law library 
expanded during his 
almost twenty years as librarian—merely 
to mention that 300,000 volumes were 
added during the decade 1930-1940 will 
That it is 
today a magnificent collection of foreign 
legislation and 
almost unrivalled in the field of Anglo- 
American law is the result of his patient 
and careful inquiries and purchases in 
the markets of the world and his steady 
interest in the law and law books of all 
countries. Already, with the destruction 
of rare and irreplaceable volumes in 
Europe and elsewhere, the importance 
of his plans for the Law Library of Con- 


gress can be understood. That he was 


tremendously 


give some idea of its growth. 


jurisprudence and is 


able to bring them so close to comple- 
tion is something for which legal scholars 
and lawyers of all time will be grateful. 
Washington, D. ¢ 5. J THORNE 
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HOUSE OF DELEGATES 
MID-YEAR MEETING 


First Session 


ORMAL attendance and hearty 
interest marked the convening 
the House, 


rgely to reports and plans for the 


for a session devoted 
tion to the war 
President 


and objective 


{ssociation’s contril 
fforts on the home front. 
Vorris gave a graphu 
eport of the status of Association ac- 
vities and problems at mid-year: 
nd the House heartily endorsed the 
esumption of re gional conferences, 
n restrictions 
For the 
Committee on Coordination and Dt- 
Effort, President 


Vorris told of the expansions in or- 


soon as transportatio 


» longer stand in the way. 
ection of War 


anization, the nature of the things 
eing tried and done, the problems 
vhich arise, and the need for team- 
vork with the state and local bar 
organizations and their committees. 
Chairman Tappan Gregory gave a 
trenchant report for the Committee 
on War Work: and the House heard 
informative talks by Brigadier Gen- 
eral Llewellyn, Assistant Judge Ad- 
ocate General, and by Major Blake, 
Chief of the Legal Assistance Branch, 
vhich dealt mainly with the things 
which lawyers can do to help main- 
tain the morale and fighting spirit 
of the armed forces. The emphasis 
throughout the session was on spe- 


ific things for lawyers to help do. 


| opening session of the mid-year 


meeting of the House of Delegates 
was called to order in the Edgewater 
Beach Hotel, Chicago at 10 o'clock 
March 29. Ac- 
President of 


» Monday morning 
cording to custom, thx 
the Association, Mr. George Maurice 
Morris, of Washington, D. C., was in 
the chair during the formal opening 

The roll call by 


S. Knight showed 147 


Secretary Harry 
members of 
the House to be present, out of a 
total roster of 184. The thoroughly 
representative character of the House 
was strikingly attested by the person- 
alities of the lawyers and judges 
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who now comprise it, as well as by 
the fact that forty-seven states and 
the District of Columbia were di- 
rectly represented by delegates chos- 
en by their lawyers, along with the 
delegates from the constitutent and 
afhliated organizations. 

The Secretary stated that the rec- 
ord of the last meeting of the House, 
held in Detroit last August, had been 
submitted to the members, and no 
been 
asked. It therefore stood approved, 


corrections or changes had 
in the form published in 67 A. B. A. 
Rep. pages 103-154. 
Committee on Credentials Reports 
Changes in Representation 
Chairman Bernard J. Myers, of 
Pennsylvania, reported that the Com- 
Admis- 
sions had received, examined and ap- 


mittee on Credentials and 


proved credentials for the following 

delegates of state and local bar as- 

sociations, since the close of the De- 

troit meeting, each to serve for two 

years from that adjournment: 

S. M. Jounston, Alabama Bar As- 
sociation 

W. H. Arno.p, Bar Association of 
Arkansas 

FRANK B. Bevicuer, The State Bar of 
California 

Loyp Wricut, The State Bar of 
California 

Witsur F. Dentous, Colorado Bar 
\ssociation 

HarRoLD E. Drew, State Bar Associa- 
tion of Connecticut 

WILLIAM Poo .e, Delaware State Bar 
Association 

Rospert R. Mica, Florida State Bar 
Association 

Joun L. Tyr, Jr., Georgia Bar As- 
sociation 

PauL W. Hyatt, Idaho State Bar 

R. Newkirk, The Indiana 
State Bar Association 

Cart M. Gray, The Indiana State 
Bar Association 

Joun L. Vest, Kentucky State Bar 
\ssociation 


FRANK H. HASKELL, Maine State Bar 


JAMES 


\ssociation 


NATHAN P. Avery, The Massachu- 
setts Bar Association 

FRANK W. GRINNELL, The Massachu- 
setts Bar Association 

WituraM M. Bratt, The Law Society 
of Massachusetts 

JosepH W. PLANcK, State Bar of 


Michigan 

GeEorGE E. Brann, State Bar of Mich- 
gan 

Oscar C. Hutt, State Bar of Michi- 
gan 


Joun F. Ruopes, The Missouri State 
Bar Association 

FRANK C. MAnn, The Missouri State 
Bar Association 

KENNETH TEASDALE, The 
State Bar Association 

Jutius J. WUERTHNER, The Montana 
Bar Association 

PauL E. BosLtauGcu, Nebraska State 
Bar Association 

Lester D. SUMMERFIELD, State Bar of 
Nevada 

RosBert W. Upton, The Bar Asso- 
ciation of the State of New Hamp- 

shire 


Missouri 


JosepH Roscu, New York State Bar 


Association 

Tuomas D. THACHER, 
State Bar Association 

Louis J. Poisson, The North Caro- 
lina State Bar 

WILLIAM G. Owens, State Bar Asso- 
ciation of North Dakota 

DonaLp A. FINKBEINER, The Ohio 
State Bar Association 

AnpbrEW S. Ippincs, The Ohio State 
Bar Association 

A. W. Trice, Oklahoma Bar Asso- 
ciation 

Feirx C. DuvaL_, Oklahoma Bar As- 
sociation 

ARTHUR H. Lewis, The Oregon State 
Bar 

Henry C. Hart, Rhode Island Bar 
Association 


New York 


DwicHt CAMPBELL, The State Bar of 
South Dakota 

LeLtanp M. Cummincs, Utah State 
Bar 

OsmerR C. Firrs, The Vermont Bar 
Association 
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Stuart B. CamMpsBeELL, The Virginia 
State Bar 

Guy B. HAZzELGROVE, Virginia State 
Bar 

W. W. 


Bar Association 


Association 


Mount, Washington State 

Tuomas B. JAckson, The West Vi 
ginia Bar Association 

Harry S. HARNSBERGER, Wyoming 
State Bar 

Harry J]. McCLean, Los Angeles Bar 
Association 

DELGER TROWBRIDGE, Bar Asso- 
ciation of San Francisco 

Harry N. Gort ies, The Chi- 
cago Bar Association 

S. RALPH WARNKEN, Theé 
Bar Association of Balti 
more City 

NorMAN W. BinGHAM, The 
Bar Association of the City 
of Boston 

Ferris D. Stone, Detroit Bar 
Association 

SAMUEL H. LIBERMAN, The Bar 
Association of St. Louis 

CHARLES H. Stronc, The Association 
of the Bar of the City of New York 

EDMUND RUFFIN 
York Country 
tion 

Murray M. SHOEMAKER, The Cin 


BECKWITH, New 


Lawyers Associa 


cinnati Bar Association 
HERBERT A. SPRING, The Cleveland 


Bar Association 


James H. Gray, The Allegheny 
County Bar Association 
WaLtTeR B. Grppons, Philadelphia 


Bar Association 
J. GLENN Turner, The Bar Associa 


tion of Dallas 


Delegates Representing Affiliated 
Organizations of the Legal Profession 

Delegates chosen by affiliated org 
anizations of the legal profession 
certified for a one-year term, were: 
Davin 


Judicature Society 
HERBERT F 


\. Stmmons, The American 


GoopricH, The Ame1 
ican Law Institute 
HARRY 


BATES, Association of 


Life Insurance Counsel 


Cour 


Persons serving in the House in 
an ex officio capacity because each 
is president or chairman of an org 
anization entitled to such represen 
tation under the Constitution of the 
Association, are: 
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CHARLES T. McCormick, Association 
of American Law Schools 

JOHN CARLISLE Pryor, National Con- 
ference of Commissioners on Uni- 
form State Laws 

KIRKLAND CLARK, 

Conference of Bar Examiners 

M. Hype, National Con 

ference of Judicial Councils 


J OHN National 


LAURANCI 











['HOMAS J. HeRBerT, National Asso 


ciation of Attorneys General 


National Association of Women 
Lawyers Is Given a Delegate 
Chairman Myers reported that 
from time to time the National As 
Lawyers has 


sociation of Women 


applied for representation in the 
House as an affiliated organization of 
the legal profession. Heretofore that 
association did not have 25 per cent 
of its members enrolled as members 
of the American Bar Association 
Chat constitutional requirement has 
now been met. “The Committee rec- 
ommends that the application be ac 
cepted,” declared Chairman Myers, 
for himself and for Messrs. Robert 
R. Milam, James P. Economos, Frank 
C. Haymond, Harry J. McClean and 
Arthur G 


the Committee. 


Powell, his associates on 


On motion, the report of the Com 
mittee was adopted by the House, 
without discussion or division. 


Three Distinguished Members of the 
House Have Died Lately 
Before submitting the actions of 
the Board of Governors, Secretary 
Knight announced that the follow- 


ing members of the House had died 
since the 1942 meeting: 
Oliver O. Haga, Idaho, State Dele 
gate, died March 10, 1943 
Harry P. 
Bar of 
1942 
Joseph F. 
State 
from the Bar 
City of Boston (1942) 
ber 10, 1942 
Reporting briefly as to the Head- 


Lawther, Texas, The State 
Texas, died November 30 


O’Connell, Massachusetts, 
(1944 Delegate 
Association of the 


Delegate 


died Decem 


quarters of the Association, the 
Secretary referred to the increas- 
ing difficulties as to obtaining 
supplies and replacing cler- 
ica] personnel. Three of the 
four young men who have 
worked in Headquarters for 
many years have gone into 
the service or war industries. 
The Secretary announced 

that as of March 16, 1943, the 
number of members of the 
Association serving in the armed 
country totalled 


forces of their 


4g) 


2,.85/. 


Actions Reported by the Board of 
Governors 

The Board of Governors chroni- 

cled the interim actions it had taken 

since the last meeting of the House: 


Authorization to the Bill of Rights 
Committee to file a brief amicus 
curiae in the Supreme Court of the 
United States, in the case of Barnette, 
et al., v. West Virginia State Board of 
Education. 

Adoption of 
designed by the Committee on Civil- 


an Association emblem, 


ian Defense, for use on stationery, 
etc., in a form reproduced on this 
page. 

Requirement that a copy of all 
printed and mimeographed matter is- 
sued by a Section to its members or 
others, or by a Committee to others 
than its members, be delivered to each 
member of the Board of Governors 
immediately following its publication 

Authorization of acceptance of the 
invitations of the Illinois State Bar 
Association and the Chicago Bar As- 
sociation for the holding of the 1943 
Annual Meeting of the Association in 
Chicago during the week beginning 
August 23. 

Authorization 
by the President of the 
of such number of delegates as he 
sees fit, to represent the American Bar 
Association at the meeting of the In- 


of the appointment, 


Association, 
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ter-American Bar Association in Rio 
de Janeiro, Brazil 
Authorization of the 
by the President of the Association, 
of a member of the American Bar 
Association to serve on the Inter- 
Association’s Commit- 


appointment, 


American Bar 
tee on Post-War Planning, “with the 
understanding that such Committee 
member will have no authority to in 
any way bind the American Bar As- 
sociation.” 

Direction that no subscription pub- 
lication be launched by any Commit- 
tee or Section of this Association un- 
less such publication and the launch- 
ing thereof be first approved by the 
Budget Committee and the Board of 
Governors. 


Recommendation that the program 
of holding regional meetings of the 
American Bar Association be carried 
into effect at the earliest time when 
such meetings will not interfere with 
government restrictions on transpor- 
tation. 


Recommendation that the House ap 
prove various amendments of the by- 
laws of the Section of Insurance Law 
and the Section of Taxation, which 
had been approved and asked for by 
the respective Sections 

Approval of the acceptance of a 
erant of $11,000 from the National 
Safety Council, for a period to end 
December 1, 1943, for a promotional 
aimed at the 


program nation-wide 


adoption of the recommendations con- 
tained in the report of the National 
Trafic Law Enforce 
ment, which were approved by the 
Sections of Judicial Administration 
and Criminal Law, the Junior Bar 
Conference, and the House of Dele- 
gates, in 1940; for which purpose Mr. 


Committee on 


James P. Economos was appointed 
full-time secretary under the grant, 
with an office in the Headquarters of 
the Association. 


Authorization of the creation of a 
special committee of seven members 
which shall be concerned with the 
custody and management of alien 
property confiscated by the Office of 
Alien Property Custodian or other 
agency, such Committee to include rep 
resentation of both the Section of 
Patent, Trade-Mark and Copyright 
Law and the Section of International 


ind Comparative Lav 


The above report of the Board 


of Governors was adopted by the 
House, with confirmation of the in- 
terim actions taken, excepting that 
action was reserved by the House 
on the amendments to Section by- 
laws, pending their reference to, and 
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a report by, the Committee on Rules 
and Calendar. 
Resumption of Regional 
Meetings Is Favored 

Mr. W. Eugene Stanley, of Kansas, 
asked that the House consider and 
act on the following resolution, al- 
though within the scope of the Board 
of Governors’ report: 

REsoLveD, That the program of hold- 
ing regional meetings of the American 
Bar Association be carried into effect 
at the earliest time when such meetings 
will not interfere with government 
restriction on transportation. 

Mr. Stanley reported forcefully the 
interest manifested in such regional 
meetings as have been held, and par- 
ticularly described the meeting held 
in New York City. 
meetings cannot be considered as 


Because such 


helping to “shorten the war’, they 
are at present held in abeyance. Mr. 
Stanley summarized the conclusions 
of his Committee, from the experi- 
ence had, as follows: 

1. The Association now has a suc- 
cessful pattern for future operations 
of the regional meeting plan, and 
the worthwhile character of the gen- 
eral idea has been demonstrated. 

2. The regional meeting has been 
demonstrated to be an_ effective 
means of bringing the American Bar 
Association to the practicing lawyer 
in a way which permits the dues- 
paying member to participate and in- 
terest himself in the activities of the 
Association even though he is un- 
able to attend annual meetings. 

3. The unusually high attendance 
and participation in this first meet- 
ing, particularly by members who 
had never before attended a meeting 
of the American Bar Association, in- 
dicates that the resumption of re- 
gional meetings will be enthusiasti- 
cally received in all sections of the 
country and will stimulate interest 
and membership in the Association. 

t. The high percentage of mem- 
bers present who had never attended 
an annual meeting of the Associa- 
tion indicates that continuation of 
this program will give to all members 
of the Association opportunity of 
actual participation in Association 
activities. 

Mr. Stanley’s motion was there- 


upon adopted by the House. 


SESSION 


President Morris Submits a Mid-Year 
Review of Association Work 

Before turning over the gavel to 
the Chairman of the House, Presi- 
dent Morris made an earnest and 
thoughtful review of the work thus 
far in this Association year. 

“The current President’s concep 
tion of the post”, he said, “is that 
the less conspicuous the President 
makes himself and the more promi- 
nent he makes the Association, the 
better he serves our purposes in put 
ting him into office. 

“Further, that conception is that 
it is not the function of the Presi- 
dent of this Association to seize the 
rostrum which we afford him and 
announce his solutions for the ills of 
the world, or even for the ills of the 
Nation. His job is to sell the Amer- 
ican Bar Association and, with it, the 
organized bar to the public, to the 
members of the bar generally and 
even to the members of this Associa- 
tion. 

“In that conception of duty, the 
President has another responsibility, 
and that is to encourage the work of 
all the agencies of the Association, 
and to recognize, so far as he is able, 
the excellences that are achieved by 
our committees and by the men work- 
ing with our committees. There is 
something of a task there. There 
are over 250 Association, House of 
Delegates, Board of Governors and 
Section committees of this organi- 
zation. He who watches over them 
is like he who watches over Israel; 
he shall never slumber nor sleep. 


Functions of the Association’s 


President Are Expounded 


> 

“Excellent work is done and gone 
unrecognized, frequently, in an or- 
ganization like this simply because 
there is no one who, charged with 
the responsibility of giving applause 
to the man who does the job, hap 
pens to see or hear what the man 
has done. We have, however, always 
at the hand of the President the 
nudge of the Executive Secretary who 
is one of these persons who apparent- 
ly sleeps with one eye open and with 
Thanks fo 
that monitor, the President at any 


an ear to the ground. 
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a 
This Meeting of the House of Delegates: 
Received specific reports, and en now available to members of the of war production by strikes, ab 
abled invaluable exchange of \ssociation senteeism, etc. 
practical experience, as to what : ; : : 
Favored the resumption of regional Seated the first woman member of 
organized lawyers can do and are i | 
; meetings of the Association, with the House, as delegate of the Na 
doing, to help in their country’s ; . :, 
programs of practical help to tional Association of Women 
war effort tiie 
lawyers, as soon as restrictions on Lawyers 
Authorized cooperation, in limited transportation permit 
Heard favorable reports as to the 
and non-controversial aspects, ; 
; . Adopted recommendations to cor inception of American Bar Asso- 
with OPA and other wartime ; . 
relate studies by Sections and ciation Endowment, Inc., and as 
agencies . . ° ° 
” Committees for post-war planning to work to increase general mem 
Recommended a constructive pro and to keep such activities within berships and sustaining mem 
gram, as to wartime custody of the scope of the chartered “ob berships 
; rty ¢ icensing of ject” of the Association 
= eee a pete 7" : Laid on the table a motion opposing 
alien patents, unde! procedures ; : i ae 
: I vse earn ; 1 iud Adopted resolution, after eloquent the McKellar Bill (S. 575) as to 
assure fair hearing and judicia nett } 
gil ces debates and close divisions, in the confirmation and tenure of 
review = le - _ 
favor of planning for a post-war federal employees 
Scrutinized carefully the War Secu order based on law and justice, Decided to hold a 1943 Annual 
rity Bill (H. R. 2087 favored the establishment of international Meeting of the Association in 
it in principle, but idvised amend tribunals of adjudication, and Chicago to begin August 23, un 
ments as needed safeguards effective cooperation between na less transportation conditions 
. tions to preserve peace prevent 
Examined proof-sheets of the first I 
Manual of the Legal Aspects of Adhered to the House's 1942 rec- Gave great impetus to the Associa 
Civilian Defense, prepared by the ommendations of practical meas- tion’s war work, under the direc 
Association for the OCD; copies ures to prevent the interruption tion of the committees in charge 
given time is much less likely to over- were in favor of standing where they Bar of this country through this 
> ‘ ‘ : 


look his duties and pass by responsi 
bilities. 

“There is a fourth obligation of 
the President in this conception, and 
that is as a result of the contact 
which he has with the Bar general 
lv as scattered throughout our coun 
try, and the contact he has with 
our functioning agencies, to endeav- 
or to call to the attention of the 
House, and, when the House is not 
in session, of the Board of Gov 


ernors, his conception of events 
which are just coming up over the 
may not be as 


horizon and which 


apparent to any one of us who at 
the moment is engaged in practice 
in his own community and is doing 
some Association job which does not 
give a universal and catholic point 
of view. 

“When the current administration 
came into office, it announced that 
the principle it was going to follow 
was one of attack and not one of 


Well, ‘attack’ is a gallant 


body ot 


recession. 


word, but I suppose no 


group ever made an attack that there 


weren't some of its members who 


were and not making an attack and 


some who even favored retreat, I 


think, to some extent, that is true 


of us. 


Difficulties Inherent in the New Tasks 

“Problems and conditions that we 
have today rush up and slap you in 
the face. Decisions are required at 
a rate, owing to the condition of 
the country, at which we have not 
had to make them for a generation. 
Many 
telephone and telegraph than have 


more decisions are made by 


ever been made before, that I know 
of 

“Finally, there are no patterns for 
this sort of thing. We have neve1 
when I say 


effort otf 


done this before, and 


‘this’ I mean the war this 
Association. There are no fine, old 
precedents or statements of princi- 
ple to look to. We are cutting oul 
We are proceeding 
We are 
running several courses that we prob- 


own patter ns. 


on the cut-and-try method. 
ably wouldn’t run on a second choice, 
but all the time we are doing the 
best we can. Anyone who has the 
job of trying to steer the organized 


war, keep it on an even keel, keep it 
moving, and moving fast, and yet 
not moving too fast and not stum- 
bling, becomes a very humble 
person.” 

President Morris next referred to 
the various factors which led to the 
decision to hold the mid-year meet- 
ing of the House as usual, and added 
that he thought that “if there ever 


was a time in the history of the 
country when the representatives of 
the Bar ought to be called together 
and ought to take counsel, it is now.” 

As to the future, he expressed the 
that 


reason for holding the annual meet- 


view “there will be adequate 


ing now scheduled to begin in this 


city on August 23, in order that we 
may give attention and consideration 
to those very projects for furthering 
the morale, the enthusiasm and the 
activity of our people in the war 
effort.” 
Observations as to the State of the 
Bar Generally 

President Morris 

upon one of the most interesting 


then entered 
aspects of his remaris, by way of 
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porting his observations of “the 
ite of the Bar generally,” as he had 
pportunity to form impressions of 
ie profession. “At the outset of the 
irrent Association year more em- 
hatically than now,” he said, “there 
is concern about the fact that the 
sar had rushed to the colors directly 
fter the attack on Pearl Harbor but 
id found, apparently to its astonish- 
ent, that military and naval institu- 
ions have very few places for lawyers 
s such. 

“Apparently lawyers feel that with 
heir education and their experience 
hey have skills that other men do 
not possess. Many of them failed to 
onsider the fact that those skills and 
xeriences are directed primarily at 
i peacetime civilization and a peace 
conomy; and they are upset when 
they recognize their own qualities 
for leadership and apply for a com- 
nission, and are told that they will 
have to come up through the regular 
ourse that men of other occupations 
may come and will have to come, ex- 
cept in the few positions which are 
open to lawyers 

“In the Supply Services, the Judge 
Advocate General’s Office, Ordnance, 
Quartermaster, Engineering Corps, 
and so forth, there are a few hundred 
positions which require the services 
of lawyers as such. They are con- 
cerned with contract making, nego- 
tiating and so forth. There are, of 
course, hundreds and even thousands 
of positions in this great Army of 
ours where lawyers’ collateral ex 
periences make them directly adapt 
able to positions of importance. 

Physicians and Lawyers 

“The lawyers around the country 
are concerned, although lately to a 
less extent, about the fact that the 
members of the medical profession 
seem to step in and be commissioned 
immediately. They appear to think 
the situations are parallel. Nothing 
could be more mistaken. The medi- 
cal estimates for the Army, at least 
until recently, call for the appoint- 
ment of one physician for every one 
hundred men. There are approxi- 
mately 175,000 men and women in 
this country who hold licenses to 
practice medicine, some 5,000 less 
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than the number who hold licenses 
to practice law. You can readily see 
what an Army and a Navy of 
10,000,000 men would do to the 
available 175,000 physicians in this 
country. It would take virtually half 
of the physicians. The very nature 
of the work which the medical men 
perform in the Army and Navy re- 
quires commissioning them. They 
have the responsibility for the lives 
and health of the men in the service, 
and they step into commissions 
directly from private life. 

‘There are only a few places where 
that can be done, in the Army or the 
Navy, by a lawyer. I might go on to 
develop the differences between our 
profession and the other professions, 
such as the engineers, the architects, 
the ministry, and so forth, but I 
think it is unnecessary, because the 
Last fall 
the American Bar Association was 


matter is cooling down. 


appealed to by many men, with 
critical tones in their voices, as to 
what we were doing for the lawyers, 
in getting them commissions. There 
are still men who are greatly worried 
about the fact that students in law 
schools are not deferred as are stu- 
dents in medical schools. The argu- 
ment made by those gentlemen is 
that the lawyers are necessary to any 
community because they keep the 
community on an even keel, and 
they are particularly necessary to the 
American community because of our 
constitutional concepts and_ the 
guardianship which the Bar gives to 
the Constitution and its principles. 

“There are a great many of our 
people who are greatly upset because 
lawyers have not been recognized as 
essential factors in the community in 
the distribution of gasoline for the 
operation of automobiles. There are 
many people who are concerned be- 
cause of the current phrase ‘lawyers 
in the war are worth about a dime 
a dozen.’ The answer to this sort 
of comment and this worry seems to 
be that some lawyers are essential 
in some lines of activity and some 
lawyers aren't, and it is necessary to 
examine the job that the u.an is 
doing and how well he is doing it, to 
decide whether or not he is an es- 


sential element in the community 
at the moment. 


Profession of Law No Longer 
Overcrowded 

“None of us is going to surrender 
the importance of the lawyers to 
the community generally and to the 
American community, but there are 
times when some men must walk in 
the front of the procession and some 
men must follow. There are times 
in which men with particular skills, 
the skills of warfare, the skills of 
engineering, the skills of shipping, 
and many other things, take prece- 
dence over the lawyer, but the law- 
yer will have his day in due course. 

“Ever since our generation has 
been admitted to the Bar or, roughly, 
for that length of time, there has 
been alarm among the members of 
the Bar with the ‘overcrowding’ of 
the Bar, the surplusage of lawyers, 
their interference economically with 
one another, because there are too 
many of them and they are too easy 
to employ. That situation, at least 
for the first time in my lifetime, is 
changing. There is definitely grow- 
ing in this country and already has 
appeared in several localities and in 
several lines of occupation, a short- 
age of lawyers. Lately we have been 
trying to increase the supply of 
lawyers, whereas a few months ago 
we were trying to increase the de- 
mand for them. There is no doubt 
that governmental offices, municipal, 
state and federal, are facing a dearth 
of lawyers, notwithstanding the car- 
toons about 2700 lawyers in the 
OPA!” 

President Morris digressed at this 
point to depict earnestly the difficul- 
ties, and the conflicts of interests, 
which confront the work of that 
agency. In concluding, President 
Morris declared that— 

“The opportunities for communi- 
ty service by lawyers have never been 
greater. They exhaust, and go far 
beyond, the limited resources of this 
organization in money, in men, and 
in facilities. The encouraging thing 
is that when a practical idea is put 
before the members of the organized 
Bar, they respond to it with an 
alacrity which we have never seen, 
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except in the spring of 1937, when 
we were all concerned with the issues 
as to the Supreme Court of the 
United States. The pro bono publico 
activity of the lawyers is getting 
to the point where clients are com 
plaining because their lawyers do not 
have the time to look after thei 
affairs. You all should take just prid 
that you are members of a profession 
which is making the contributions 
which our profession is making to 
the welfare of our country at this 


time 


The House Begins the Transaction 
of Business 

Chairman Guy Richards Crump 
of California, then took the gavel, as 
the House squared away for the dis 
patch of its calendar of business 
First was the opportunity for the 
offering of resolutions from the floor, 
for reference to the Committee on 
Charles M 
Lyman, of Connecticut, chairman 
and Messrs. John Kirkland Clark, of 
New York, Tappan 
Illinois, William Clarke Mason, of 
Wins 


Draft, consisting of Mr 


Gregory, of 


Pennsylvania, and Francis Ff 
low, of North Carolina 

offered by Mi 
Stanley, of Kansas, and Mi 


Resolutions were 
W. E. 
James P. Economos, of Chicago 

The House next listened to the 
graphic report of the Committee on 
Coordination and Direction of the 
War Effort, as presented by President 
Morris. 

Coordination and Direction of the 
Association’s War Effort 

For the Committee, its President 
Chairman referred first to the broad 
jurisdiction and mandate which the 
House had given it, but explained 
that this was limited by the “object’ 
clause of the Association’s Constitu 
tion. “This explains the absence of 
some things which otherwise might 
have been done,” he said 

In Detroit last August, the sum of 
$43,000 was made available for work 
under the direction of the Commit 
tee. Up to February 28, with ove 
half of the year gone, the Committe: 
had spent $15,165.80. “We are trying 
to get a maximum value out of this 
expenditure,” said President Morris 


He added that “The 


money whit h 


has gone into our war effort, from 
the private pockets of the thousands 
of men engaged in it, will probably 
far exceed any amount of money 
spent by the Association.” 

President Morris emphasized that 
“a great many things we thought we 
could do we find we cannot do. We 
find a great many things we can do 
which we had no idea of. There are 
constantly new operations, within 
the limits of the Constitution of the 
\ssociation, which the Committee 
finds it can develop.” 

Structure and Direction of 
the Committee’s Work 

[he report next explained the fa 
miliar pattern of the organization 
for the Committee’s war work, as it 
has been developed and expanded 
from the initial Committee on Na 


tional Defense, which started to 
function in 1940. “It seemed wiser 
to pursue the plan of working pri- 
marily through the state bar asso- 
ciation committees and the many 
committees of local bar associations. 
Ideas are developed and dissem- 
inated, but no command goes with 
them. Some cities are well organized 
and working hard; in others there is 
indifference to our work, as such.” 
Ihe following standing or special 
committees of the Association are 
in the divisional committee group 
under the “top” committee for their 
coordination: 
War Work 
CIVILIAN DEFENSE 
BILL OF RIGHTS 
IMPROVING THE 
] USTICE 
AMERICAN CITIZENSHIP 
LABOR, EMPLOYMENT AND SOCIAL SE 


ADMINISTRATION OF 


CURITY 
CustTopyY AND MANAGEMENT OF ALIEN 
PROPERTY 
Che Public Information Program 
has been taken over from the Junior 
Bar Conference, at its request. Sec 
tion committees which had been in- 
tegrated with the over-all tasks are: 
CourRTs AND WARTIME SociAt Pro 
TECTION 
MILITARY OFFENSES AND JURISDICTION 
INTERNATIONAL LEGAL WAR PROBLEMS 


‘The the duplica- 


tions the 


overlapping, 

conflicts of jurisdiction, 
the Coordinating Committee keeps 
at work to iron out,” declared Presi- 


dent Morris. “Otherwise there would 


AMERICAN BAR ASSOCIATION 


be loss to the Association and its 
war effort."” He gave a number of 
interesting instances of work done 
by the Association, at the instance of 
or in cooperation with the Army o1 


governmental authorities, and he 


especially commended the service of 


Work 


headed by Mr. Tappan Gregory, of 


the Committee on War 


Illinois, and the Committee on Civil- 
ian Defense, of which Mr. Philip ] 
Wickser, of New York, is the chai 
man. He spoke warmly of the untin 
ing work of his associates on the Co 
ordinating Committee, Mr. Thomas 
B. Gay, of Virginia, and Mr. Wickser, 
and described the manner in which 
they are continuously on the job for 
the Association, night and day 


wherever they are. 


Specific Tasks on Which the 
Association Helped 

As chronicled by President Morris, 
the Coordination Committee, 
through the state bar organizations 
on the Pacific Coast, helped to mo- 
bilize the large number of lawyers 
needed for counsel on the legal prob 
lems arising from the relocation of 
several hundred thousands of Japan- 
ese, many of whom were taken away 
from large and active businesses, as 
well as from their homes. The Com- 
mittee has done all it could to help 
work out with the OPA some basis for 
meeting the needs of many lawyers 
for additional quantities of gasoline, 
to enable them to travel to and from 
courts and perform their duties for 
their clients and as officers of the 
courts. “In some fashion, unless the 
administration of justice is to break 
down in rural communities,” he said, 
“some arrangement must be made 
to enable these lawyers to get about, 
in the work they are doing. We are 
in the midst now of arriving at a 
formula, which we hope will be satis- 
factory to everybody, and probably 
will be satisfactory to nobody!”’ 

In concluding his report, President 
Morris made an earnest appeal that 
each member of the House of Dele 
gates should, individually and 
through enlisting his friends, rally 
the necessary support actually to ac- 
complish the things for which the 


members of the House vote approval. 


JOURNAI 








to 


th 


we 
me 
low 


Ihe 


rris, 
tee, 
ions 
mo- 
yers 
rob 
| Of 
an 


Way 


m 
elp 
for 


/ers 


om 
for 
the 
the 
‘ak 
‘id, 
ide 
ut, 


are 


tis 


a] y 





HOUSE OF DELEGATES—FIRST SESSION 


Field Representative of the 
Committee Reports 

President 

Coordinatil 


ad made the experiment of sending 


Morris had explained 


iat the se Committe 


full-time, paid assistant into the 
Harold H. 
from Indiana, 


eld, in the person ol Mi 
Bredell, State Delegate 
) visit state bar association meetings 
ind pe rsonally encourag¢ greatel and 
ore diversified activity in the state 
tions. Mr. Mor 


is expressed the view that this step 


ind lox al bat associ 


f 


1ad justified itself as the necessary 
neans of accelerating the war work 
yf the organized Bar 

Mr. Bredell was introduced, to 
zive a report of his travels, the vary 
ng degrees of activity and coopera 
tion which he encountered, and “th 
small amount of the material which 
is actually being read by those in 
charge of the work in many locali 
ties.” He said that he often found 


that state and local groups readily 


embraced as new ideas, on oral 
presentation, various sugg¢ stions and 
plans which had been fully explained 
to them in the material sent out by 
the Coordinating Committee. 

From his observations in the field, 
Mr. Bredell was confident that the 
work is going forward and gaining 
momentum and effectiveness, in most 


localities, and that the 


lawvers art 
making and will continue to make a 
contribution which will hardly be 
surpassed by other civilian groups, 
except by those engaged directly in 
war production ransportation or 
agriculture 


The report of the Coordinating 


1 


Committee was then, on vote, re 


House 


ceived and filed by the 


Mr. Gregory Reports for the 
Committee on War Work 

Chairman Crump then called on 

Mr. Tappan Gregory, of Illinois, to 


vital Commit 


give his report for tl 
Work 
the written rep rt 


ory first made an appeal for pra 


tee on Wat Supplementing 


Chairman Greg 


tical suggestions and active personal 


assistance of members of the House 
and of the lawyers of the country 
“We need them,” he said We wel 


come them.” 
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He referred to the second edition 
of the excellent Manual of Law fo 
Use by Advisory Boards for Regts- 
tants, prepared under the leadership 
of Colonel Edmund Ruffin Beckwith, 
his predecessor, and lately distrib- 
uted. He told 


which the 


of many specific 
things Committee has 
initiated or assisted, for the peace of 
mind and well-being of men serving 
in the armed forces and otherwise 
disturbed about business or legal 
problems arising as to their home 
affairs. He told especially of the 
sponsorship of “legal assistance of- 
fices” at the various camps, posts, and 
Army stations, as lately embodied in 
the directives of the Chief of Staff 
in Circular No. 74. 


rationing has been a real problem 


“The gasoline 


in carrying this out,” he said. “Un 
less something is done to meet this 
special situation, civilian lawyers can 
hardly get to the various camps and 
fields, in order to help out on this 
legal assistance work for the men in 
Chairman Gregory's real- 
istic report received close attention 


uniform.” 


and evident approbation from the 


House. 


Representatives of the Army 
Address the House 

The calendared order of business 
was next 
srigadier General Fred W. Llewel- 
lyn, Assistant Judge Advocate Gen- 
eral of the United States Army, who 
served with distinction as an infantry 
officer in World War I, was awarded 
the Distinguished Service Medal for 


suspended to present 


his exploits in the Argonne offensive 
in 1918, and has since been a member 
of the Seattle Bar Association and 
the Washington State Bar Associa- 
tion before being recommissioned in 
the Army for the present war. Gen- 
eral Llewellyn was warmly greeted, 
and he conveyed first the regret of 
General Cramer, the Judge Advocate 
General, that he could not be here 
“to express his sincere and deep ap- 
preciation of the assistance which has 
been rendered the Army in. this 
emergency by the legal profession, 
and especially by this very Associa 
tion with its affiliated state and local 
associations and committees through 


out the country. 


“My work has brought me in touch 
with very many instances of the fine 
service which has been given by or 
through your agencies to members of 
the Army in relation to their per- 
sonal legal affairs,” declared General 
Llewellyn. “As indicated by the re- 
port of your War Work Committee, 
you have now undertaken, in collab 
oration with the War Department, 
not only to continue that service but 
to expand your contribution thereto 
in a very outstanding and substantial 
manner. All of us who in a sense 
represent the legal profession in the 
military service are very proud of all 
that and more than grateful for your 
patriotic and unselfish help.” 

The distinguished soldier-lawye1 
then emphasized that whatever tends 
to enhance the morale and fighting 
spirit of the armed forces helps to 
win and shorten the war, and that a 
soldier's morale is impaired if he is 
left harassed by legal difficulties be 
setting his business, his family or his 
property at home. He described the 
work, and the selection of personnel 
for the Judge Advocate General's 
Department, which now has only 
about one judge advocate for every 
1,000 men, instead of one for every 
1,400, as formerly. The speaker re 
ferred to the new “legal assistance 
plan” as “orginally conceived by 
leading civilian members of the Bar, 
formulated with the able cooperation 
of the President of this Association,” 
and now endorsed and supported 
heartily by the Association, as well 
as by the War Department, through 
its Circular No. 74 of March 16, 1943. 

In connection with his visit to the 
House, General Llewellyn was warm 
ly greeted by many friends and other 
members of the Bar, some of them in 
uniform. The 
Major Milton J. 
the Denver Bar Association, now 


next speaker was 


Blake, member of 


Chief of the Legal Assistance Branch 
in the Office of the Judge Advocate 
General. He has had much to do 
with the handling of soldiers’ wills, 
powers of attorney, and personal 
legal problems, during the war, as 
well as the preparation and proposed 
administration of Circular No. 74, 
for which he described the plans in 
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detail, afte copies of the circulai 
had been distributed to members of 


House. The 
of the American Bat 


the active relationship 
(Association and 
its state and local committees, to the 
whol proj ct, was ¢ xplaine d, as well 
as the opportunity and need for the 
participation of lawyers who live 
near Army camps, fields and stations 


In response to a question by Mr 


Nathan P. Avery, of Massachusetts, 
Major Blake stated that althoug! 
Circular No. 74 relates to the Army 


FTERNOON found the House 
A absorbed in bringing togethe 


the experience of various tate ind 
localities in pra tical work ho 
lawyers, in atd of the wa? The Co 
mittee on Civilian Defense pres nied 
an outstanding report; Chan 
Wickser stated candidly the pe 
and problems of assisting the 

work of governme? tal agen ¢ 9? 
tasks such as rationing. He asked 
approval for a limited volunte 
operation i \ lawyers as citizens 
definitive resolution sponsored I! 
the Committee was adopted. Tl] 
central topic ot {ssociation parti 
patton im some types of post ( 
planning made its abpearant | 
report and recommendatt ns to 
relate such activities and kheeb ther 
within the constituti nal } ; 
of the {ssoctation we abpbroved 
after debate. Reports o ther phases 
o} the {ssociation’s vartime 

Were recetwed The He MSé d clined 
to consider “moot” the recommenda 
tions which it made a year ag fe 
preventing the nlerruption of 
production hy strikes and abser 
ism. Hearty appreciation of the large 
micrease itn sustain: membershibs. 
through the worl the Ways and 
Vieans Committee, was manifested 


T the opening of th second ses 
Be ive held Monday afternoon 
a supplemental report bi 
Bernard J. Myers for the Committes 


Admissions rec 


Chairman 


on Credentials and 


“a legal assistance office is open to 


all members of the armed forces.” 
Chairman Tappan Gregory said that 
War Work is in 
contact with the Navy, and hopes the 
Navy will set up a 

A question from Mr. Walter M. 


Bastian, of the District of Columbia, 


his Committee on 


similar system. 


led Major Blake to explain the mili- 
tary reasons why a list of all camps, 
posts and stations, with their loca 
tions, cannot be supplied to the bar 


issociations 


SECOND SESSION 


ommended procedure for filling 
promptly the vacancy in the offic 
of State Delegate from Idaho, to suc 
Mr. Oliver O. Haga 


Crump designated Mr 


ceed the late 
Chairman 
Robert F. Maguire, of Oregon, to 
arrange the time and place of the 
meeting of representatives from the 
Ninth Circuit, to fill 
temporarily. All this 


the 


the vacancy 


was in ac 


cordance with emergency pro 


cedure adopted by the Assembly and 
annual meeting 


the last 


(Constitution, Article V, 


House at 
Section 5 
as then amended.) 

State Delegate Charles M. Lyman 


of Connecticut, made a comprehen 


sive and detailed statement of the 
way in which the War Work Com 
mittee of the Connecticut State Bar 


\ssociation has organized and con 
ducted its activities in gathering in- 
formation, mobilizing forces, and 
rendering promptly such legal serv- 
armed forces may 
Mr. 


Massachusetts, expressed 


ices as men in the 


nee d 


in their personal affairs. 
\very, of 
the hope that every state will assem 
ble and make available similarly spe- 
cific information as to what its o1 
ganized lawyers have been and are 
doing. The report of Mr. Gregory’s 
Committee was thereupon, by vote, 


received and filed. 


First Woman Delegate Is Seated 
in the House 
Ihe House having adopted the re 
port of its Committee on Credentials 


Major Blake told Mr. Francis ] 
North 


‘“‘no one will be designated as a legal 


Winslow, of Carolina, that 


assistance officer who is not a com 


missioned officer,” and that such of 


ficers will normally perform also 


their usual military duties. “In som« 
situations, though, we may have to 
have several legal assistance officers 
working full time,” said Major Blake 

At 12:40 o'clock the 


cessed until 2 o'clock 


House r¢ 


and Admissions, which recommended 
the admission of the National Asso 
Women Lawyers as an 


organization, — the 


ciation of 
affiliated first 
woman to become a member of the 


House was thereupon formally 
seated. Ex-Governor John M. Slaton, 
Harry S 

] 


Knight, of Pennsylvania, were named 


of Georgia, and Secretary 


~ 


to join with President Morris in es 


corting Miss Marguerite Rawalt, ol 


the District of Columbia, to the 
rostrum, where she was briefly wel 
comed by Preside nt Morris and 


acclaimed by members of the House 
as she took her seat with the District 


of Columbia contingent 


Chairman Wickser Reports for the 
Committee on Civilian Defense 
Former President Jacob M. Lashly, 

of Missouri, then gave the awaited re 

recommendations of the 


port and 


special Committee appointed by 
Chairman Crump, as the House Com 
mittee for Correlation of Section and 
Committee Activities in Relation to 
Post-War Planning. This was adop 
This 


report and discussion are chronicled 


ted by the House, after debate 


elsewhere in this issue, in a separate 
article which significantly brings to 
gether the actions taken on various 
phases of this vital topic, which had 
been one of the principal factors in 
the decision to convene the House at 
this time. 

Committee on Civilian 


For the 


Defense, Chairman Philip J. Wickser, 
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of New York, 


printed reports of uctivities, and com 


then presented its 


mented forcefully on many of the 
problems and encouragements which 
they present. As vidence of the prac 
tical things which the Committee has 
been doing, Mr. Wickser referred first 
to the useful Civilian Defense Man 
ual, prepared under the direction of 


the Committe ith the entire ap 


of the Office of Civilian Defense,” 


which is causing it to be printed and 


proval, amounting to enthusiasm, 


distributed as an American Bar Asso 
ciation product, to th thousands olf 
men and women engaged in civilian 
defense work in ill parts of the 
country. Compilation of the Manual 
was in charge of Mr. Henry S. Fraser, 
of the New York State Bar. Mr 
Wickser produced several page-proof 
copies of the Manu |. for examina 
tion by members of the House, and 
announced that copies can be ob 
tained by members of the Associa 
tion, in the manner stated elsewhere 
in this issu¢ 
Supplementing his de tailed reports 
in print, Chairman Wickser appealed 
especially to n mbers of the Hous 
and to other lawyers to let the Com 
mittee know “wl types of work the 


Committee 1 


1y appropriately pro 
ceed to develop. We need to know 


what the local associations wish to 
undertake They differ as to size, 
impulse, resources, degree of appré 
hension about civilian dangers and 
damage. On the other hand, we must 
study the government’s needs, the 
needs of the ncies, not always 
agreeing with them, but defining 
them.” 

Chairman Wickser declared it to 
be his judgment that “civilian de 
fense, particularly in the field of ra 
tioning, is a rapidly moving flood 
tide. It moves forward constantl\ 
into the lives of all of the people of 
this country. If the lawyers want 
to do what they can do, they must 
complete a great deal of basic o1 
ganizational work, for public educa 
tion and guidance. Washington is 
moving, in 1 an\ respects, very rap 
idly away from Washington. It is 
emphasizing continuously, as far as 
this Committee’s contacts are con 
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cerned, the importance of stating 
problems to the fullest extent possi 
ble, in local terms and in terms of 
local areas. That movement has the 
entire support of the OCD and of 
most of the other agencies with 
which we have contact.” 

In order to invite expression of the 
views and instructions of the House, 
Chairman Wickser expanded frankly 
some of the questions which arise, 
as to the things which wartime agen- 
cies of the government would be 
glad to have the organized lawyers 
help to do. The Committee has had 
to differentiate firmly and to proffer 
its help only in matters which it be- 
lieved would be acceptable to the 
House and to the rank and file of 
Association members. He illustrated 
this by citing things which he be- 
lieved the lawyers could well help 
the OPA do in their home communi- 
ties, and other things which he 
thought the Association could not 


sponsor. 


Civilian Defense and the OPA 

“Volunteer lawyers could not well 
be supplied to work alongside paid 
lawyers of the OPA staff; volunteer 
lawyers could well serve as disinter- 
ested and impartial members of OPA 
local panels and review boards.” 
Mr. Wickser added that: 


“We did not think we could or 
ought to recommend to local asso- 
ciations that they make available 
lists of lawyers or that they publicize 
in their organized forms or draw up 
panels of men who were willing to 
take such treble damage suits. That 
smells a little bit too much like a 
contingency fee business or a negli- 
gence or ambulance type of thing. 
It was naturally rejected by your 
Committee, and the OPA was so ad- 
vised. We likewise advised the OPA 
that we did not see how we could 
take part in any investigatory pro- 
cedures, go around and find out 
when the regulations were being vio. 
lated, nor, so far as we have been 
able to determine up to date, that 
we could do much of anything about 
assisting the government by provid- 
ing counsel for enforcement proceed- 


ings. 


Lawyers and the Campaigns 
for Sale of War Bonds 

Concerning the requests for the 
help of organized lawyers in the sale 
of War Bonds, Chairman Wickser 
declared that “Since this supple 
mental report was drawn up, we re 
ceived a telegram from the Treasury 
Department advising that a $13,000,- 
000,000 loan is to be floated by the 
Treasury Department. It asked us 
whether we can get in touch with 
the president of every state bar asso- 
ciation and request him to get in 
touch with the Governor of the 
Federal Reserve Bank in his district. 

“It is notable that the Treasury, 
which has the No. | interest and 
responsibility for the flotation of this 
loan, should turn to the American 
Bar Association with that kind of a 
request, and we shall certainly re- 
spond, 

“It is important also to recall that 
it is absolutely necessary that this 
enormous loan, larger than anything 
which has ever been floated in this 
country, shall go across and go across 
well. Our enemies watch the map 
and the flow back and forth of the 
armies, but they also watch the way 
the loans go. It is very important 
work or. the home front, in which we 
shall endeavor to help.” 

\ motion was made that the report 
and the supplemental report of the 
Committee on Civilian Defense be 
received and approved. After Mr. 
Clarence W. Diver, of Illinois, had 
asked a question which reflected the 
marked interest in this “brass tacks” 
report of useful work, the motion 
was put to a vote and carried 


Lively and Useful Discussion 

Ensues as to Types of Work 
The discussion requested by the 
Committee on Civilian Defense, in 
response to several specific questions 
which it propounded, then developed 
spontaneously, to effect the desired 
exchange of points of view and ex- 
perience, under the differing condi 
tions in widely separated parts of the 
country. This clearing house of in 
formation, on the floor of the House 
and outside it, added a great deal 
of confirmatory impressiveness to the 
objective reports which had been 
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made, and in fact proved to br ample 


justification for the convening of the 


House of Delegates at this time. The 
matters presented on the floor wer 
too specific and too compreh« nsive 
to permit them to be report d in the 
JOURNAL, within its reduced amounts 
of space; but the appropriate com 
mittees will doubtless see to it that 
ideas and experiences 


fe 
which were thereby developed will 


the useful 


be made available promptly to those 


who are dealing with like tasks, i 
the states and the local communities 

Mr. Frank 
graphic account of the many-phased 
activities of the War Work Commit 
tee of the California State Bar, in 
the area which naturally has been 


B. Belcher gave a 


on the frontier of need for civilian 
defense. Emphasis has there been 
placed also on the need for looking 
after the professional interests of the 
lawyers who enter the armed forces 
Mr. Belcher expressed the opinion 
that, in states such as California, the 
American Bar Association should 
deal with and through the state bar 
organization, and not directly with 
local associations, lest confusion 
develop. 

Mr. John Kirkland Clark, of New 
York, told of the extensive work 
which has been done in Greater New 
York, under the leadership of a fed- 
erated committee representative of 
the many local bar associations with 
in the city and its five counties. H« 
doubted “if any fixed pattern can 
be set up for the best type of organ 
ization under all conditions; it de 
pends on the state and the locality.’ 
Che New York State Bar Association 
has been proceeding energetically in 
the areas in which it can best func 
t10n. 

Colonel Edmund R. Beckwith 
also of New York, first chairman of 
the Association’s Committee on Na 
tional Defense, reminded that in 
September of 1940 it was decided to 
organize the state bar associations 
upon a standard pattern of inclusion 
of men from the strong local asso 
ciation, and that “more than a yea1 
and a half ago every state in this 
country was organized on that pat- 
tern.”” Colonel Beckwith urged that 
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the fact of work by the organized 
Bar as such be accepted and wel 
comed, without trying to get lawyers 
to work in the name of this Asso- 
ciation, as such. 

Chairman Wickser assured that 


} 


his Committee “does not disturb 


existing organizations which are 


functioning. What we are after is 
effective results, as fast as we can get 
them We have tried to follow out 


Mr. Beckwith’s wise cautions. 


Cooperation with Administrative 
Agencies Within Practicable 
Limits 

‘Our work involves, as a practical 
matter, continuous contact with the 
iwencies in Washington, and work 
ing with them. We understand, from 
the attitude of this House today, that 
you wish us to go ahead along the 
lines we have indicated to you. In 
doing this, we are not becoming the 
agents of any kind of propaganda; 
we are not favoring or fostering 
bureaucracy in any shape or manner. 
But, gentlemen, in order to win this 
war, we have to find out what is to 
be done. We have to analyze it and 
get it out into the field. We cannot 
take a stand-offish attitude toward 
iny agency which has been charged 
by the Congress, the people, and the 
executives, with furthering the wat 
effort.” 

Mr. Maguire, of 


about services to the men in the 


Oregon, told 


irmed forces, in the Pacific North 

west, as to the drawing of forms of 

wills for them, and the like. 
Resolution as to Civilian Defense 
Work with Agencies Is Adopted 


Draft, 
Chairman Charles M. Lyman re- 


For the Committee on 


ported favorably, after minor changes 
in phraseology, the resolution offered 
as to legal assistance to the adminis 
trative agencies, as follows: 

Subject to statutory and regulatory 
authorization, 

REsoLveD, That the Special Ci- 
vilian Defense Committee is directed 
to transmit to all state and local bar 
associations cooperating with the 
American Bar Association these rec 
ommendations: 

(1) That one of their executive 
officers or the chairman of an appro- 
priate committee establish personal 


contact with the Defense Council in 
their locality, for the purpose, by con 
ference, of examining and exploring 
ways in which the Bar may be of as 
sistance in local civilian defense work 
and of organizing action by the Bar 
to that end. 
(2) That the Bar should endeavor 
to furnish voluntary assistance to the 
Office of Price Administration through 
local associations by 
(a) Providing panels of lawyers 
from which Hearing Officers may be 
chosen to preside in Susp¢ nsion Order 
Proceedings before local boards. 
(b) Providing panels from which 
local lawyers may be chosen to pass on 
appeals from local boards based on 
claims for greater rations than allowed 
(c) Furnishing voluntary part-time 
assistance in 
(1 Acting as legal advisers to 
local boards 

(2) Assisting District OPA offices 
in legal and administrative 
works in emergencies or at 
times of peak loads 

(3) Organizational and adminis 
trative work upon the initia 
tion of rationing programs 

(d) Furnishing rosters of lawyers 


ivailable and well fitted to serve as 


members of the above-named local 
boards and others as occasion may 
arise. 


The recommendation of the Com 


mittee on Draft in favor of the reso 
lution was adopted by the House, 


without a division. 


Other Committees Present 
Their Reports 


For the Committee on the Bill of 


Rights, Chairman Douglas Arant, of 
\labama, commented briefly on its 
report, which reviewed its work but 
submitted no recommendations for 
the action of the House. The report 
was received and filed, as was also 
the report of the Committee on Im 
proving the Administration of Jus 
tice, of which Judge John J. Parke 
of North Carolina, is chairman. 
Chairman James J]. Robinson, now 
of Washington, D. C., of the Section 
of Criminal Law, asked that the 
privileges of the floor be extended 
to Mr. John Marshall Goldsmith, of 
Radford, Virginia, chairman of the 
Section’s Committee on the Courts 
and Wartime Social Protection 
which has been made a divisional 
function of the Committee on Co- 
ordination and Direction of War 
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Effort. This privilege was extended, 
yn motion of Ex-Governor Slaton, of 
Georgia, seconded by President Mor 
is 


report narrated 


I 


Mr. Goldsmith’s 


he comprehensive ¢ 


| 


fflorts, by the 
Surgeon General and various agen 
cies of the government, as well as by 
private organizations, to develop a 
program for dealing adequately with 
the control of venereal diseases and 
the suppression ol prostitution, be 
cause of their disabling effects on the 
armed forces of the United States 
His report gave the detailed facts 
as to the need for general support of 
such a program 


Mr. Stuart B. Campbell, of Vir 


ginia, thereupon offered, and M1 


Douglas Arant, of Alabama, sec 


following resolution, 


onded, _ the 


which was adopted by the House: 

Rreso_tvep, That the report on 
Wartime Social Protection, as printed 
and distributed, be approved; that the 
House of Delegates commend to the 
members of the Bar a study of the 
Committee's repor nd that the Com 
mittee bring to tl ittention of state 
and local bar associations the legisla 
tive, judicial and administrative meas 
ures designed to control venereal dis 


ease and suppress prostitution in theit 


respective localities 


Reports as to Public Information 
. and American Citizenship 


At the request of Pre sident Morris, 


the House gave unanimous consent 
to the presentation of the report as 
to the Public Information Program 


by Mr. Robert E. Freer, of the Dis 
trict of Columbia, not a member of 
the House or a committee chairman. 
This Program was launched in 1938 
by the Junior Bar Conference, and 
was taken over by the Association 
last June. Mr. F 


thus far it has been mainly at o1 


er re ported that 


ganizational stages 

The Program now has 58 state 
directors or co-directors, and 506 
local directors Che director will 
send printed material to any lawye1 
interested. The report asked five 
questions, on which Director Freer 
will be glad to have the written sug- 
gestions of any member of the As 
sociation: 


“What should our state directors 
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do to effectuate cooperation of the 
state and local bar associations in 
your state? 

“What additional topics should be 
added to those selected as stated in 
this report? 

“What topics should receive pri- 
mary attention in your community 
at this time? 

“What are the most successful 
features of our program in your 
community? 

“What are the chief inadequacies 
of our program in your community?” 

Judge Herbert F. Goodrich, of 
Philadelphia, presented the report 
of the vital Committee on American 
Citizenship. He called attention to 
the following questions, asked at the 
end of the printed report, and said 
that the Committee needs the advice 
and suggestions of the members of 
the Association, in answer to these 
que stions: 

“(1) Are we on sound ground in 
the basic assumption that since natu- 
ralization is a judicial function the 
ceremony attending it should be car- 
ried on as a court proceeding and not 
a general patriotic demonstration? 

“(2) Have members, in their ex- 

perience with naturalization pro- 
ceedings, come upon points the em- 
phasis of which would be helpful to 
the committee? 
“(3) Is there any special function 
to be performed by the organized 
Bar in assistance to the alien desirous 
of citizenship or should these matters 
be left to the appropriate govern- 
mental agencies, the various patriotic 
societies and educational organiza- 
tions now functioning? 

‘(4) Is there any difference be- 
tween the peacetime and wartime 
situation in this connection?” 


The House Adheres to Its 1942 
Action Against Strikes 
Interrupting War Production 

Next offered was the report of the 
Committee on Labor, Employment 
and Social Security, by Mr. Richard 
B. Scandrett, Jr., of New York, who 
emphasized the acute problems of 
civilian manpower. Mr. Benjamin 
Wham, of Illinois, was recognized to 
ask the basis and necessity for the 


statement, in the third sentence of 
the report, as to “the problems and 
legislation involving the relations 
between employers and employees,” 
that “It is the view of your Com 
mittee that these problems have, to 
a large extent, become moot for the 
duration of the war.” Mr. Scandrett 
replied that the Committee had “put 
that in intentionally,” and had tried 
“to put what we thought were first 
things first.” 

Former President William L. Ran- 
som, of New York, arose to ask Chair- 
man Scandrett: “Do I correctly un 
derstand that this Comniittee is not 
undertaking either to make any rec- 
ommendations of change in, nor is 
it undertaking to repudiate or dis 
avow, the actions taken by the House 
of Delegates on these matters of 
labor relations last year? 

“Mr. SCANDRETT: There are two 
answers to that question. In the first 
instance, the answer is: Not at this 
time. To the second question, the 
answer is: No; they are not attempt 
ing to repudiate. 

“Mr. Ransom: Does this Com 
mittee regard it as still within its 
function and duty to continue to 
advocate the measures that were un- 
animously adopted by the House last 
March, designed for the prevention 
of stoppages or suspensions or absen 
teeism in connection with wai 
production? 

“Mr. ScANDRETT: As the Com 
mittee said in its report, in compari- 
son with the work of cooperation in 
getting lawyers connected with the 
war manpower problems and co 
operation between the Bar and the 
associations of the different states 
and the Manpower Commission, our 
Committee unanimously believes, as 
they say in the report, that that is of 
more immediate importance. If there 
is time, and they successfully com- 
plete, which seems improbable, in the 
course of the next few months, the 
record they have already set for them- 
selves, they will give heed to the 
mandates given by the Bar Associa 
tion at the last meeting, unless the 
Bar Association, this House of Dele 
gates, gives them instructions to dis 
continue the work that they are now 
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doing and take up the other as a 
primary mandate.” 

[his led Mr. Thomas B. Gay, of 
Virginia, to take the floor against the 
retention, in the report, of its third 
sentence, above-quoted, which had 
led to the discussion. “I cannot find 
myself able to vote for the motion to 
approve the report, as I want to do,’ 
he said, “if the sentence which has 
been read by the chairman of th 
Committee remains in the report; 
because I do not conceive his stat 
ment of purpose, dealing with im 
mediates presently and_ ultimates 
later on, is consistent with the notion 
that the matters acted upon by the 
House here last March have become 
moot. I would be hopeful that the 
chairman of the Committee would 
accept, without opposition, a motion 
to strike that one sentence out of the 
report.” 

Mr. Gay 


thereupon moved to 


HE evening assemblage launched 
quickly into earnest debate, whol- 
ly on questions of le 


isiation and 


, . ’ 
policy artsing because of the wa 
First. a recommendation for stud 
and report as to confli fs in? irisdi 


tion between civil and military 


authorities was approved, as was a 
study of the law of courts martial 
The War Security {ct (H R. 2087 
under active consideration in. the 
Congre Sf, Trecelve d close scrutiny and 
led to extended 
Board of Gove rors TéCt 
that the bill should be 


amended before being approved in 


principle. The Board submitted a 


dist ussion The 
LIne nded 


frrthe } 


substitute for the motion of the Com 
mittee on Military Offenses and 
Jurisdiction. An amendment of th 
substitute was voted down, and the 
Board was 
adopted by the House The neu 
Committee on Custody and Manage 
Propert made a 


notable report whi h was vreceltved 


recommendation of the 


ment of {lien 


with marked interest. The recom 


969 


strike out the sentence from the re- 
port. This elimination was accepted 
by Chairman Scandrett, for the Com 
mittee The motion to approve the 
third 


report, with = th sentence 


deleted therefrom, was adopted by 


the House. 


Encouraging Report by the Committee 
on Ways and Means 


‘A model of brevity” was Chai 
man Crump’s characterization of the 
supplemental report of the Com 
Means. Its 


chairman, Mr. Benjamin Wham, of 


mittee on Ways and 
Illinois, said that “We have con- 
sidered many ways and means of 
raising money. I have always con 
ferred with Mrs. Ricker and Miss 
Fehlandt of the Headquarters, and 
their advice and opinion were always 
very good, and kept me on safe and 


even tenor. 


THIRD SESSION 


endations submitted by Chairman 
] ose ph W. Henderson were ado pte d. 
The important subject of enemy 
patents and thet present use was 
considered, but the 


testion as to their outright confisca- 


nstructively 


tion was de ferred. 


HE third session of the House 
convened Monday evening, moved 
quickly into the consideration of 


some controverted measures on the 


alendar. Chairman Robinson, of 
the Section of Criminal Law, asked 
leave that the report of the Section’s 
Committee on Military Offenses and 
Jurisdiction be presented by its 


chairman, Colonel William C. Rigby, 


f Washington, D. C., not a member 


»f the House. This was granted 


Colonel Rigby offered the printed 
report of his Committee, and moved 
ind explained briefly its first recom 
mendation, which the Board of Gov 
ernors had approved, after study: 

RESOLVED That this Committee 
be directed to undertake a study and 


report to the next meetil of the 


g 
1g 


“It has been suggested that we call 
for donations to cover the extra 
ordinary expenses of the Association; 
we have remitted a good many dues 
We have thought, however, that we 
would stick to the more conservative 
financing. By 


method of pushing 


sustaining memberships, we now 
have 1,145 (applause) and at $25 
that is equal to $28,625, and less the 


$8 regular dues is $19,465. They ar 
still coming in. A number of mem 
bers have voluntarily sent in money 
gifts, and have indicated their in 
terest in the Association in othe 
ways.” 

Hearty applause attested the grate 
ful appreciation of the diligent and 
successful efforts put forth by Chai 
man Wham and his associates. The 
report was received and filed, and 
the second session of this meeting 
recessed at 5:20 o’clock until 8:30 


o'clock Monday evening 


House of Delegates upon existing 
United 


States dealing with conflicts of juris 


Statutes in the states of the 


diction between state authorities and 
the federal 


military ithorities in 
cases of offenses by military personne! 
that such study shall be conducted 
with a view to proposing, for approval 
by the House of Delegates, additional 
legislation for the remedy of such 
existing defects, if an which such 


study may disclose. 


Debate as to the Law of 
Courts Martial 


This recommendation for study 
and report was adopted by a vote of 
Colonel Rigby offered 


the Committee’s second recommen 


the House. 


dation: 
That this 


be directed to undertake a study for the 


RESOLVED, Committee 


information of the House of Del gates 
and report to the next meeting of the 
House, upon the procedure in court 
martial trials in the Army and 


Navy of the United States 
Mr. Loyd Wright, of California 
pointed out that the Attorney Gener 


in the 


al already had a committee at work 
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rewriting the law of courts 
irtial. “A report six months hence 
| be too late,” he said. He thought 
American Bar Association should 
r to assist now. He moved instead 


it such an offer of assistance be 


ide to the Attorney General, and 
it such offer be public ized. 
Colonel Rigby 


clined to accept the substitute. He 


For the Committe 


ought the matter should be looked 
by the lawyers, from a long-run, 
ther than an exigent, point of 
w. Mr. 


Gay, of Virginia, called 


tention to the fact that, as he 
ewed it, Mr. Wright’s substitute 
yuld empower a commitiee to 
irticipate in the drafting and ap- 
roval of legislation on which the 
fouse would have no prior op- 


tunity to pass, as required by the 
Constitution and By-Laws. 
sustained a 
Mr. Henry 
Quinn, of the District of Columbia, 


Chairman Crump 


oint of order, made by 


iat the substitute proposed by Mr. 
Wright, of 


vcermane and was out of order. 


not 
No 


appeal from this ruling was taken, 


California, was 


the Committee’s second recom- 
the 


and 


nendation was adopted by 


House. 


Lively Debate as to Sumners Bill 
(H. R. 2087) for Punishment 
of Hostile Acts 


Ihe most animated debate of the 
vening session ensued when Colonel 
Rigby offered the Committee's third 
Difficulty, if 


onfusion, resulted from substantial 


ecommendation not 


hanges both in the resolution and 


the legislation to which it related, 


ithough neither was before the 
House in a definitive form. The 
Committee’s recommendation, as 


yrinted, was 
RESOLVED That the 
Bar Association endorse 


the bill entitled 


American 
in principle 
Io provide for the 
punishment of certain 


hostile acts 


against the United States and for 
other purposes d to be cited as the 
“War Security Act 
January 14, 1943, in the 
States House of Re Dp 


Hatton W 


introduced on 
United 
esentatives by M1 


Sumners of Texas as num 


ber H. R. 1205, and the companion 
bill introduced in the United States 
Senate on February 4, 1943, by Senator 


Frederick W. Van Nuys, of Indiana 


May, 1943 VoL. 29 


Chairman Rigby said that, in view 
of what had lately taken place in the 
Congress, the Committee now wished 
its recommendation of approval in 
principle to relate to H. R. Bill 2087 
as reported by Judge Sumners on 
March 4, 1943. This was, he said 
“almost word for word the 
as the Van Nuys bill (S. 639) before 
the House in the printed form, ex- 


same” 


cepting for two significant changes. 
The text of H. R. 2087 
before the House. 


was not 


Recent Changes in the War Security 
Bill Are Stated Orally 


The two changes made, in the Van 
Nuys bill (S. 639), by H. R. 2087, 
were orally explained by Chairman 
Rigby. The first change was that 
sub-paragraph (h) of Article 103 of 
the Senate bill reading: “(h) Any 
other act intended and reasonably 
adapted to further the purpose of 
which the 


aiding a with 


United States is at war,” was stricken 


country 


out entirely. 

The second change was that at the 
end of sub-paragraph (a) of Section 
203 of the Senate bill, there was in 
serted this proviso: “Provided further 
that nothing herein contained shall 
be construed to modify the rules of 
evidence.” 

Chairman Rigby explained briefly 
the Committee’s support of Judge 
Sumners’ bill, and emphasized that 
his substitute form of Recommenda- 
tion No. 3 related only to H. R. 2087. 


Board of Governors Advises Other 
Changes in H. R. 2087 


That the Board of Governors and 
the House were disposed to give care- 
ful scrutiny to the provisions of the 
proposed War Security Bill was con- 
Knight re- 
ported that the Board of Governors, 
that the 


firmed when Secretary 


after study, recommended 
action of the House upon H. R. 2087 
be as follows: 

“That 
tion endorse in principle H. R. 2087, 


being a bill entitled, ‘A Bill to Pro- 


the American Bar Associa 


the Punishment of Certain 
Acts United 
States and for Other Purposes,’ when 


\ ide for 


Hostile Against the 


amended by striking therefrom sub- 


section (c) of Section 101, Section 


102, the words ‘obstructing or other- 
wise by any act in violation of law 
interfering with’ from Section 103 
(d), and the words ‘or belief’ from 
Section 103 (e).” 
Judge Floyd E. 
Illinois, a member of 


Thompson, of 
the Board of 
Governors, moved the adoption of 
Board's 
spoke in support of it. 
plained the changes, from S. 


the recommendation, and 
First he ex 
639, 
which were advised by the Board of 
Governors. 

In Section 103 (f) of S. 639, the 
the elimination 
of the words “or misleading,” This 
has been done in H. R. 2087. The 
soard advised the elimination of the 


Board had advised 


last two sentences of Section 202 of 
S. 639. 
2087. 

tion, at the end of Section 203 (a) , of 


This has been done in H. R. 
The Board favored the addi 


the proviso read by Colonel Rigby. 
This has been inserted in H. R. 2087. 


Ex-Judge Thompson Urges 
Further Amendments 


Before the bill should be approved 
in principle, Judge Thompson urged, 
as did the Board of Governors, that 
sub-section (c) of Section 101 should 
be deleted from H. R. 2087. “Crime 
is personal,” he declared. “If officers 
of a corporation or an association 
violate the law or conspire with the 
enemy, they ought to be punished, 
but the punishment should not ex 
tend toa corporation or association 
with which these guilty persons are 
connected. It seems to those of us who 
object to that provision of the bill 
that an entity, a corporation or asso 


ciation cannot entertain the intent 
which is necessary to commit the 
crimes that are defined in Section 
103.” 


Judge Thompson supported also 
the Board’s “fundamental” objection 
to the present form of Section 102 
of H. R. 2087. 
it is wholly contrary to the American 


“It seems to us that 


system of justice,” he declared, “that 
one should be compelled to be an 
informer, and that you must report 
to the FBI whenever you 
have probable cause to believe that 


know 01 


some one has committed one of thes« 


crimes which is defined in Section 
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103. A lawyer advising with a client 
under this provision, if he became 
suspicious that that client was about 
to violate some provision of this 
law, would have to, under penalty 
report to the FBI. 
family might have to do likewis¢ 


4 member of a 


\ priest who in the confessional had 

learned something of this character 
The Board of Governors recom 

words ‘ob 


mended also that the 


structing or otherwise interfering 
with” should be stricken from sub 
Section 103, and that 
the words “or belief” should be 
stricken from Section 103 (e) of H 


R. 2087. 


division (d), 


A Substitute Motion Is Offered 
by Mr. Henry I. Quinn 


Mr. William Clarke Mason, of 
Pennsylvania, discussed the relation 
ship of Sections 102 and 103 in H. R 
2087. Judge Thompson amplified 
the views of the Board of Governors 
Mr. Julius J. Wuerthner, of Mon 
tana, asked a further question as to 
Section 102. 

Mr. Henry I. Quinn, of the District 
of Columbia, moved to amend the 


Board’s substitute for the original 


motion by striking out the proposed 
elimination of Section 101 (c) from 


H. R. 2087. 


poration might, through its officers 


He thought that a cor 


or agents, do things violative of Se 
tion 103, and should be punishabl 
therefor. 

Dean Albert J. Harno, of Illinois, 
declared that the subject-matter of 
the legislation was of great const 
quence to individual citizens. He 
was not sure that the Board of Gov 
ernors had covered all of the points 
on which change in H. R. 2087 was 


needed. 


Debate and Action as to Section 
101 (c) of the Bill 


Former President Lashly suggested 


a separate vote on the various items 
of the recommendations of furthe: 
changes in H. R. 2087, which were 
advised by the Board of Governors 
\fter some parliamentary intrica 
cies, Mr. Lashly opposed the deletion 
of Section 101 (c) from the bill 
“Corporations should be liable fon 


204 


hostile acts in a time of war,” he 
said. In this he was supported by 
Mr. William R. Vallance, of the 
District of Columbia. 

Mr. Sylvester C. Smith, a of New 
Jersey, advocated earnestly the adop 
ion of the recommendation of the 
Board of Governors. He warned 
against “trying emotionally to pro 
tect the country” through definitions 
of crimes. Mr. Frank W. Grinnell, 
of Massachusetts, Mr. Quinn and M1 
Smith joined in a running debate, 
which was closed by Judge Thomp 


son 


Board of Governors’ Recommen- 
dation Prevails 


The recommendation of the Board 
of Governors, moved by Judge 
Thompson, was for the deletion, 
from H. R. 2087, of Section 101 (c), 
which read as follows: 

“Should the violation of any pro 
vision specified in sub-section (a) or 

b) be by a corporation or associa 
tion, it shall, upon conviction, be 
fined not more than $500,000.” 

Mr. Quinn demanded a vote first 
on his substitute motion, seconded 
by Mr. Vallance, to amend Section 
101 (c) to read as follows: 

“Should the violation of any pro 
vision specified in sub-section (a) o1 
b) be by a corporation or associa 
tion, it shall, upon conviction, be 
fined not more than $500,000 and 
forfeit to the United States any profit 
made by the transaction.” 

On a division of the House, M1 
Quinn's substitute motion was de 
clared lost. Ex-Judge Thompson's 
motion to adopt the recommendation 
of the Board of Governors was there 
upon adopted. 

Ex-Judge Thompson then moved 
to adopt the rest of the above-quoted 
recommendation of the Board of 
Governors as to H. R. 2087. This 
was carried, without further debate 


or division. 


Mr. Henderson Reports as to the 
Custody and Management of 
Alien Property 


The report of the newly created 
Committee on the Custody and 


Manageme nt of Alien Property was 


next made by its chairman, M1 
Joseph W. Henderson, of Pennsyl 
vania, who first gave the background 
of this important subject, not yet 
generally understood by lawyers 

“We are acting under the First 
War Powers Act of 1941,” said Chain 
man Henderson. “It states that any 
property or interest of any foreign 
country or national thereof shall 
vest in such agency as the President 
shall appoint, and upon such terms 
as he prescribes, the interest and the 
property held may be liquidated or 
otherwise handled. The President 
has set up the Alien Property Cus 
todian’s Office. The designated ene 
my countries are any foreign coun 
tries against which the United States 
has declared war Or may declare war 
in the future. 

‘The term ‘national’ is defined by 
the Alien Property Custodian, who 
has to determine, as to nationals, 
that such a person is controlled by 
or acting for or on behalf of a des- 
ignated enemy country or a person 
within such country, or that such 
person is a citizen 01 subject of a 
country and 


designated enemy 


within an enemy-occupied country. 
“This is a step tai beyond any 
orders ol legislation we have evel! 


Ihe Alien Property Cus 


national 


had before. 
todian may hold that the 
interest of the United States requires 
that such person be treated as a 
national of a designated enemy coun 
try. Any one of us could be so 


designated. 


Present Procedure as to 
Alien Property 
“The present procedure in the 
Alien Property Custodian’s Office is 
that a vesting order takes over the 
property without notice 
“The party seeking its release files 
a claim with the Alien Property Cus 
todian seeking release and return of 
the property. 
“The Alien Property 


appoints a board of three to examine 


Custodian 


and report. 
“The Alien Property 
His action ap 


Custodian 
acts on the report 
pears to be final 
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HOUSE OF DELEGATES—THIRD SESSION 


[his procedure may be adequat« 

Jur criticism may be premature, as 
he whole procedure is not yet In 
ill operation. The matter of judi 
ial review of the Alien Property Cus 
odian’s determination is unsettled 
“Under the Wat Act of 1917, 

hich has not been repealed, Section 

) did and does pro le for judicial 
view. This was often used as to 

the last war. But the proceedings 
today are under tl War Powers 
Act of 1941, which ignores Section 
9 and says nothi about judicial 
review. No three-men boards have 
is yet been appointed. The Alien 
Property Custodian’s staff says that 
thei position is that no review is 


available 


‘There has been one test case, 
which is now pending, and a decision 
by Judge Bondy in the District Court 


of New York for the 


District, on the irteenth day of 


Southern 


February. In that case, the Draege1 
Shipping Compar 1 New York cor 


| custom brokers 


poration engage 


and shipping wents, had its cor 
porate stock, belonging to American 
citizens, taken over by the Alien 
Property Custodian, had its officers 
removed and officers set up by the 


\lien Property Custodian. The com 
pany went into tl district court 
and asked for an injunction under 
the Act of 1917. Tudge Bondy held 
that the compat had the right, 


under the 1917 Act, without going 


through the administrative proce 
dure, to a judicial review to dete1 
mine whether or not it is entitled to 


the property 


The Committee’s Recommendation 


for Judicial Review Is Adopted 


From the above-stated background, 


Chairman Henderson moved his 
Committee’s first recommendation, 
which he said was limited to non- 


enemy situations, in which the Alien 
Property Custodian gives a hearing 


itions 


under his reg 


Resotvep, That the Alien Prop 
erty Custodiat onnection with 
the hearing of « ms against property 
seized by him, in denying the relief 


demanded claimant, shall in 
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form the claimant, or his agent or 
attorney, of the reason for the denial 
of the claim and that the same shall 
be made a matter of public record 
upon a docket kept by the Alien 
Property Custodian for that purpose; 
and 
Reso.vep, Further that legislation 
be enacted to afford the claimant 
the right of judicial review of a 
determination of the Alien Property 
Custodian. 
Seconded by Ex-Governor Slaton, 
the motion was adopted without op- 


posit ion. 


Recommendation as to Trading in 


Blocked Accounts Is Adopted 


Chairman Henderson explained 
next the intricate situation and pro- 
cedures where trading with the ene- 
my in blocked accounts is claimed to 
be involved. Applications for “un- 
blocking” or license are granted or 
denied without statement of rea- 
sons, and “there is absolutely no 
judicial review.” The Committee's 
second recommendation was as fol- 
lows: 

Resotvep, That regulations should 
be made by the Treasury Department 
that, whenever applications are made 
for licenses for the making of pay- 
ments out of blocked funds, if 
the license should not be allowed as 
a matter of course, then prior to any 
denial of such an application, the ap 
plicant, his agent or attorney, shall be 
given opportunity for a hearing, with 
due and timely notice; furthermore, 
if after hearing an application is 
denied, the reason for denial shall be 
stated in writing to the applicant, his 
agent or attorney. 

This recommendation was also 
adopted by the House, without Op- 


position. 


Important Issues as to Patents 
Seized by Alien Property 
Custodian Are Outlined 


Chairman Henderson next dis 
cussed the vital subject of patents 
taken over by the Alien Property 
Custodian. Practically every patent 
and every patent application stand 
ing in the name of a national of an 
enemy or an enemy-occupied coun 
try, irrespective of nominal owner- 
ship, has been vested in the Alien 
Property Custodian. 

The policy of seizure and use was 


stated by Mr. Henderson to be for 
two reasons: “One is for winning 
the war; the other is for aiding Amer- 
ican industry. This policy distin- 
guishes between patents of enemies 
and patents of non-enemies resident 
in enemy-occupied countries. It also 
distinguishes between patents with 
outstanding licenses to American 
concerns and those which are either 
not licensed or are licensed on a non 
exclusive basis. 

“Any enemy patent or patent ap- 
plication not exclusively licensed to 
American industry, the Alien Prop 
erty Custodian will license on about 
the following basis: A $50 fee is to 
be paid for each patent. Licenses 
will be issued to any reputable Amer 
ican firm or individual. The licenses 
will be non-exclusive. They will be 
royalty-free. They will be for the 
duration of the patent. The licensee 
is to make an annual report to the 
Alien Property Custodian. They will 
be revoked only for their failure to 
live up to the agreement with the 
Alien Property Custodian. 

“As to the non-enemy patents 
owned by nationals and residents of 
occupied countries with which the 
United States has diplomatic rela 
tions, the procedure will be the same 
as to enemy patents except the license 
will be royalty-free only for the dura 
tion of the war and for six months 
thereafter. Then the royalties will 


be on a reasonable basis.”’ 


The Committee Divides on Some 

Aspects of the New Issues 

as to Patents 

Chairman Henderson explained 
that his Committee had been made 
up of three members from the Sec 
tion of International Law and three 
members from the Section of Patent 
Law, with himself as “moderator,” 
and that the Committee had not 
been unanimous as to the advisable 
tactics for dealing with some of the 
serious and and urgent issues which 
have arisen. 

“Despite denials, the Alien Prop- 
erty Custodian’s policy is that where 
non-exclusive licenses are outstand 
ing, others will be licensed; and the 
matter that disturbs us most is that 

(Continued on page 294) 


265 








JOSEPH WELLES HENDERSON 


URING the recent sessions of the House of Dele 

gates in Chicago, the State Delegates met on 

March 30 and made their nominations for officers 
of the Association and members of the Board of Gov 
ernors, to be elected at the Annual Meeting of the 
\ssociation in Chicago during the week of August 23 
[hese nominations by the State Delegates are published 
elsewhere in this issue. Independent nominations by 
petitions signed by members of the Association, pursuant 
to Article VIII, Section 2, of 
its Constitution, may be filed 
up to forty days before the 
opening of the Annual Meet 
ing. 

For the office of President 
for the difficult Association 
vear which will begin with 
the adjournment of the 1943 
Annual Meeting, the unan- 
imous nomination of the 
State Delegates, one elected 
from each state by mail 
ballot of its Association mem- 
bers, was Mr. Joseph Welles 
Henderson, of Philadelphia, 
Pennsylvania, an active law- 
ver who has served the Asso- 
ciation and the organized 
Bar in many capacities and 
has gained an exceptional 
familiarity with the work 
and the problems. 

\ native and life-long res- 
ident of Pennsylvania, Mr. 
Henderson was born. in 
Montgomery on February 6 
1890, as the son of Samuel B. 
and Jean (Welles) Henderson. He received his A.B. 
degree in 1908 and his A.M. degree in 1913, both from 
Bucknell University, of which he has since been a 
trustee for many years. In 1913 he was graduated from 
the Harvard Law School, was admitted to the Bar of 
Pennsylvania, and began the practice of law in Phila 
Adelphia. 

In May of 1917 he was married to Miss Anne K. 
Dreisbach, of Lewisburg, Pennsylvania. They have one 
son, J]. Welles Henderson, who is now serving in the 
armed forces of the United States. Their home is in 
Gravers Lane, Chestnut Hill, Pennsylvania. 

Mr. Henderson became associated with, and in 1916 
a partner of, the distinguished Mr. Francis Rawle, in 
the firm of Rawle and Henderson, which firm is carry 
ing on the practice of the Rawle law offices founded 
in 1783 by William Rawle. Mr. Rawle was one of the 


best beloved of leaders of the American Bar. He was one 


2°66 





of the founders, and the first Treasurer, of the Amer! 
can Bar Association, in which capacity he served from 
1878 until 1902. During the same period he was also 
a member of its Executive Committee. In 1902 Mr 
Rawle was elected as the twenty-fifth President of the 
Association, in which he continued active until his 
death in 1930. Mr. Henderson has thus brought to the 
work of the Association a close link to its history and 
traditions and a deep devotion to its long service to 
the legal profession 

Mr. Henderson has con 
tinued active in the general 
practice of law, and the name 
of his firm has not been 
changed. He has won increas 
ing recognition in many 
fields of law, and has ap 
peared as counsel in many 
notable cases in the state 
and federal courts. In 1918, 
he was special insurance 
counsel for the Alien Prop 
erty Custodian. 

Becoming a member of 
the Association in 1919, Mr. 
Henderson began almost im 
mediately to attend its meet 
ings and take an active in- 
terest in its work. He was 
chairman of the Membership 
Committee for Pennsylvania 
in 1924-25, member of the 
Committee on Admiralty 
Law in 1923-25 and 1929, 


member of various Sections 


JOSEPH W. HENDERSON and Section Committees, 


Pennsylvania member of the 
General Council in 1935, State Delegate from Pennsyl 
vania 1936-37, member of the Board of Governors 
1937-40, and Assembly Delegate since 1940. He served 
for three years on the Budget Committee, and his work 
as its Chairman did much to prepare Association 
finances for the stresses to which they have lately been 
subjected. He is a member of the Association’s Com 
mittee on National Defense, now known as the Com 
mittee on War Work; and has also been a member 
of the Council of the Section on Legal Education since 
1940 and is now its vice chairman. At the recent meet 
ing of the House of Delegates, he gave a notably con 
structive report on the Custody of Alien Property; its 
recommendations were adopted by the House. 
Mr. Henderson has also been active in the Pennsy]l 
vania Bar Association and in the Philadelphia Bai 
\ssociation, in each of which he has served on many 


important committees, and has been chairman of the 
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NOMINATIONS FOR OFFICERS AND GOVERNORS 


Board of Governors of the latter association. He is a in Wilmington, Delaware, August 17, 1898. He was 








Presbyterian, a member of Phi Kappa Psi, a member educated at Dickinson College and George Washington 
f the executive committee of the Maritime Law Asso- University Law School, and received the degree of LL.B. 
ices iation, associate editor of American Maritime Cases from the latter in 1921. He practised law in Wilming- 
ow since 1931, and is also a member of the council of the ton after his admission to the Bar in 1921 and served 
_ Harvard Law School Association. He was decorated as as Assistant City Solicitor, 1923-25; Chief Deputy At 
Mr in Officer and Chevalier of the Order of Crown of Italy torney General, Delaware, 1925-28; City Solicitor, Wil- 
the 9 legal work in connection with World War I. mington, 1935-38, and has been Attorney General of 
his Mr. Henderson enjoys the friendship and the con Delaware since 1939. Mr. Morford served as ensign, 
the fidence of the leaders and workers in the American Bat United States Naval Air Service, 1918-19. 
noee \ssociation throughout the United States. Along with William Logan Martin, nominee for the Board of 
4 his active interest in the lawyers’ effective assistance in Governors from the Fifth Circuit, was born in Scotts- 
the legal problems and tasks arising because of the war, boro, Alabama, February 20, 1883. He graduated from 
_ his concern has been that the American Bar Association the United States Military Academy, West Point, 1907, 
ral shall be of the greatest possible usefulness, along and received his LL.B. degree from the University of 
—_ practical lines, to the average practising lawyer in his \labama in 1908. He was admitted to the Alabama Bar 
~— vork for his clients and his community. that year and practised in Montgomery until 1920 and 
— since then in Birmingham. He was commissioned 
te major, Aviation Section, Signal Corps, United States 
a Army in 1917 and transferred to Field Artillery in 
ny : 1918 where he served until 1919. 
ate The Other Nominees William J. Jameson, a member of the House of Del 
18 | jee nominees for Chairman of the House of Dele- gates since its organization, was nominated as a membet 
o gates, Secretary and Treasurer, Guy Richards Crump, of the Board of Governors from the Ninth Circuit. Born 
ss Harry S. Knight and John H. Voorhees, respectively, in Butte, Montana, August 8, 1898, he received his 
have served in these positions for a number of years \.B. degree in 1919, his LL.B. in 1922, from the state 
ol and are well known to all members of the Association. university, and has practised in Billings since then. 
Ar James R. Morford, nominated for member of the He has served as both secretary and president of the 
m Board of Governors from the Third Circuit, was born Montana Bar Association. 
et 
in 
: | Nominations for Officers and Members of the Board 
s | of Governors of the American Bar Association 
ity N accordance with Article VIII, Section 2, of the Constitution, the Secretary of 
9, | | the American Bar Association certifies for publication in the AMERICAN Bar 
- | \sSOCIATION JOURNAL that at a meeting of the State Delegates, duly called and 
% | eld at the Edgewater Beach Hotel, Chicago, Tuesday, March 30, 1943 at 9:00 
he ‘clock A.M., the following persons were nominated for the following named 
y| ffices of the Association, all to be voted upon by the House of Delegates at the 
- innual meeting of the Association to be held in Chicago, Illinois, the week 
d beginning August 23, 1943: 
rk For President: JosepH W. HENDERSON 
on For Chairman, 
- House of Delegates: Guy RICHARDS CRUMP 
- For Secretary Harry S. KNIGHT 
7 For Treasurer: JouN H. VoorHees 
; For Members of the Board 
' of Governors: 
Third Circuit: JAMES R. Morrorp, Wilmington, Del. 
' Fifth Circuit: WILLIAM LOGAN Martin, Birmington, Ala. 
a" Ninth Circuit: W. J. JAMeEson, Billings, Mont. 
Harry S. KNIGHT 
Secretary, American Bar Association 
! Acting as Secretary of State Delegates. 
j 











267 


l May, 1943 VoL. 29 














NEVADA AND NORTH CAROLINA — A SYMPOSIUM 


By F. HOWARD ELDRIDGE 


Of the Chicago Bar 


ILLIAMS vy. North Carolina* and the extra 

territorial effect of divorces under our federal 

system was the subject of a symposium held on 
March 27 and April 3, 1943, at the Chicago Bar Asso 
ciation under the sponsorship of its Committee on the 
Development of the Law 

Ihe purpose was to give the members of the associa 
tion a comprehensive presentation of the subject, in 
cluding not only the existing state of the law and its 
historical development, but also the comparative law 
of other countries, the possibilities of improvement, 
whether by statute or otherwise, and the underlying 
questions of social policy and governmental expedience 

The presentation was made in two sessions, held on 
successive Saturday afternoons, each extending over a 
period of nearly three hours, and in topical outline the 
program was as follows: 

1. The social policies involved in the governmental 
regulation of marriage and divorce 

29. The actual handling of divorces in the courts. 

3. The bases and principles of American law dealing 
with extraterritorial effect to be given divorces. 

| Che comparative law of other countries. 

5. The possibility of a more satisfactory juristic solu 
tion of the problems. 

6. Various suggested statutory solutions, including 
consideration of a national divorce law under constitu 
tional amendment. 

7. Questions and discussion from the floor. 

In presenting this program, the Committee departed 
somewhat from the usual precedents for a bar associa 
tion symposium by placing particular emphasis upon 
the necessity of a well-informed judgment upon the 
questions of social policy involved and by calling upon 
non-legal experts for assistance in that regard. 

rhe first speaker was Dr. Arthur ]. Todd, chairman 
of the Department of Sociology and Anthropology at 
Northwestern University, a distinguished scholar and 
practical sociologist of wide experience and recognized 
authority in the field of domestic relations. Dr. Todd 
reviewed the history of the modern doctrines regarding 
the interest of the state in the regulation of marriage 
and divorce, with particular reference to the growth of 
the secular control of the marital relationship and the 
concurrent development of the present widely divergent 
views as to the circumstances and conditions under 
which divorce and remarriage should be permitted 
Dr. Todd also discussed the broad factors which a soci 
ologist would want to take into consideration in seeking 

*Decided Dec. 21, 1942; 317 U. S. —; 87 L. ed. Adv. Ops. 189; 63 
Sup. Ct. Rep. 207 
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to solve by legislation the individual and social prob 
lems involved in marriage and divorce under present 
day conditions of life. 

Dr. ‘Todd was followed by Ernest J]. Mowrer, associat 
professor of Sociology at Northwestern University. Pro 
Lessol Mowre1 who has specialized in problems of fam 
ily disorganization and domestic discord, devoted his 
discussion largely to the presentation of statistical 
studies of the operation of the various divorce laws of 
this country. These included detailed figures derived 
from an analysis of all the divorce cases filed in Cook 
County, Illinois, during a period of thirty-six years. In 
presenting his statistics, Professor Mowrer poinied out 
the relative effects of social custom and local opinion, 
as contrasted with legal sanctions, in determining the 
actual grounds for divorce in any given community 
Professor Mowrer also gave his conclusions as to what 
would come to be accepted as the most desirable 
methods of dealing with problems of domestic discord 

Judge Harry M. Fisher, of the Circuit Court of Cook 
County, was then called upon to spe ak on the subject of 
the actual handling of divorces in the courts. Judge 
Fisher, with the benefit of some thirty years’ experience 
on the bench, discussed the two-fold function of the 
court in dealing with divorce cases: first, to attempt to 
solve the personal marital problem of the litigants, in 
cluding any children of the marriage; and second, to 
uphold the social policies of the state as expressed by 
the legislature. Judge Fisher felt that in both aspects 
there was room for much improvement and he sug- 
gested that if the divorce courts had the aid of trained 
sociologists who would make a personal inquiry and re 
port to the judge in each case, it would be a st¢ p in the 
right direction. Judge Fisher also suggested that where 
the parties are domiciled in different states, or there is 
a question of domicile in another state, there might well 
be some means provided whereby the interest of the 
other state could be represented in th proceedings. 

With this background of social policy and practical 
considerations, attention was then turned to the exist 
ing law on the subject. The first speaker on that part 
of the program was Professor Walter Wheeler Cook, of 
Northwestern University, well known to the profession 
for his contributions to American jurisprudence and 
recently the author of a provocative work on The Logi 
cal and Legal Bases of the Conflict of Laws (Harvard 
University Press, 1942). 

Professor Cook outlined the history of the rule in 
Anglo-American law that jurisdiction to divorce de 
pends upon domicile. He pointed out that the rule 


originated in America where judicial divorce was in 
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roduced by statute more than a half century before 
English courts were given that power, and that the 
loption of the domi ile rule was natural because there 
; no national law of divorce either in America or in the 
British Empire. Professor Cook then traced the develop- 
ent of the American rule that a wife may for purposes 
fa divorce have a domicile separate from that of her 
jusband and pointed out the comple xities that necessari- 


y grew out of that development. After summarizing the 


aw prior to the decision in Haddock v. Haddock, 201 
U. S. 562 (1905 1) L. ed. 867, he discussed that case 
nd the Willi case and emphasized that the prob- 
ms in the two cases were not identical and that in his 
ypinion the actual holdings in both cases were correct 
ind could be reconciled. Professor Cook also suggested 
that some of the undesirable results of the present state 


{ the law might be avoided if the marital relationship 
were treated as a group of rights and obligations 
separately terminable under different requirements of 
lomicile and due process appropriate to each. Finally, 


Professor Cook explored the possibilities ol legislation. 


lhe adoption by the several states of a uniform divorce 
aw seemed to him impracticable, and a national divorce 
law seemed undesirable, even if the Constitution were 
amended to permit it. However, Professor Cook ex- 
pressed the view that many of the existing problems 


might be satisfactorily solved by exercise of the legisla- 
tive powers granted Congress under the full faith and 
credit clause of the Constitution. 

Ihe final speaker was Professor Max Rheinstein, of 
the University of Chicago Law School. Prior to coming 
to America in 1933, Professor Rheinstein had been a 
member of the faculties of the University of Munich 
and the University of Berlin and also on the research 
staff of the Kaiser Wilhelm Institute of Comparative 
Law. At the University of Chicago he has devoted him- 
self to research and teaching in the fields of compara- 
tive law and conflict of laws. 


Professor Rheinstein presented a survey of the laws 


of marriage and divorce in other countries, in the 
course of which he pointed out that many of our prob 
lems as to the extraterritorial effect to be given divorces 
do not exist in jurisdictions which adhere to the more 
usual doctrine that nationality determines jurisdiction 
for divorce and that a wife cannot have a nationality o1 
domicile separate from that of her husband. As to the 
possibility of improvement in our law, Professor Rhein 
stein emphasized that fundamentally most of ou 
problems are due to differing religious and moral con 
victions as to the nature and obligations of marriage, 
and he stated his belief that it would be both impracti 
cable and undesirable to attempt to impose upon the 
entire nation the consequences of views, whether liberal 
or strict, which were not universally held. He also ex 
pressed the opinion that the Williams case did not make 
much change in the previous state of the law, if regard 
be had to the actual situations in which the validity of 
foreign divorces and marriages was previously recog 
nized by most of the states. However, Professor Rhein 
stein joined with Professor Cook in the suggestion that 
many of the undesirable consequences of the unquali 
fied application of the doctrine of the Williams case 
would be avoided if it were held that the courts of the 
domicile of either party could terminate the marital 
relationship insofar as the right of remarriage of the 
domiciliary was concerned, but that the other party, 
and the state of his or her domicile, should be given 
greater consideration in determining whether the de 
cree of divorce would have any further effects upon the 
marital rights and obligations of the parties. 

The entire program was in the nature of an experi 
ment to determine whether that type of presentation of 
current problems in the development of the law would 
be welcomed by the members of the association. The 
sustained attendance at both sessions and the favorable 
comments of the audience seemed sufficiently encourag 
ing to warrant planning further programs of the same 


character. 


lowa Symposium 


HE entire current number of the Jowa Law Re- 
T view is devoted to the law of divorce, with contribu- 

tions from several scholars. In a foreword, Roscoe 
Pound says: 

“Both the courts and the legislatures need help. The 
courts need the help of comprehensive legislation. The 
legislatures need the help of competent agencies of 
preparation for such legislation. In the law of divorce 
we have a striking case for what I have been urging for 
a generation, namely, a ministry of justice. A ministry 
of justice is needed for many subjects both in the nation 
and in each state. As to divorce it is needed in each 
state and, although the subject is not one of federal 
cognizance, the nation-wide problem of non-cooperation 
of the states and evasion of state law by resort to courts 
of other states, made possible by the legislation of 
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those other states, should be a proper subject of study 
in a federal bureau. As Mr. Justice Cardozo put it, 
under our present system the legislature views ‘with 
hasty and partial glimpses the things that should be 


viewed both steadily and whole.’ ... 


“New starts on any large scale must come from legis 
lation, even if they are to be developed by judicial de 
cision. The courts are in no position to make them 
As Mr. Justice Holmes put it, they can only legislate 
interstitially. . To quote again from Mr. Justice 
Cardozo, ‘Legislatures and courts move on in proud and 
silent isolation. Some agency must be found to mediate 
between them. This task of mediation is that of a min 
istry of justice.” When it comes we shall have a bette 
assurance of a satisfactory law of divorce.” 
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JOHN CABELL BRECKINRIDGE 


Lawyer, Statesman and Soldier of the Confederacy 


By GEORGE R. FARNUM 


of Boston 


Former Assistant Attorney General of the United States 


bie career ol John Cabell sreck 
inridge was filled with intense and 
moving drama. The hero’s entry 
upon the stage foreshadowed bril 
liant achievements As scene fol 
lowed scene, his stature eTew 1n im 
pressiveness and his acting gained 
\s the swift moving plot 
baffling 


however, his part became more and 


in power. 
developed in complexity, 
more difficult to sustain. Finally he 
was overwhelmed by the climax and 
despoiled by fate. Defeat chilled the 
high spirit which had animated his 
blunted the keen ambition 

j 


which had inspired his days, and 


work, 


destroyed the fast tempo of his lift 


He was born near Lexington, Ken 


tucky, on January 15, 1821, into one 


of the famous families of America 
His great-grandfather, Colonel Rob 
ert Breckinridge, played a prominent 
role in the colonial history of Vir 
ginia. His grandfather, John Breck 
inridge, who had settled in Kentucky 
before the turn of the century 
gained distinction as a lawyer and 
orator, and as a leader of the Demo 
cratic party of his state. He served 


in the United States Senate and 
afterwards as_ Jefferson’s Attorney 
General. His father, Joseph Cabell 
Breckinridge, displayed marked apti 
tude for the law and showed great 
promise as a statesman. His caree1 
was cut short, however, by his early 
Jefferson 


Breckinridge was a man of extraor 


death. His uncle, Robert 
dinary versatility, being at one tim 
or another lawyer, politician, clergy 
man, educator and author. He pr 
sided over the Republican conven 
tion which renominated Lincoln 
Family tradition dictated Breckin 
In 1841, 


at the age of twenty, he was admitted 


ridge’s selection of a caree 


to the Bar and entered upon the 
practice of law at Frankfort, Ken 
tucky. Yielding in a short time, how 
ever, to what was described as “that 
leads the 


migratory feeling which 
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young men of America to look fol 
new fields of enterprise, where suc- 
cess is supposed to be more readily 
ittainable and life may be character- 
ized with something more of spirit 
and adventure,” he moved westward 
into Iowa. Here he mixed the aus 
terities of law practice with frontier 
pastimes, and alternated between 
professional activities and hunting 
with the 


and fishing excursions 


Indians. Two years later, home ties 
prevailing, he returned to Kentucky, 
took unto himself a wife, and opened 
a law office, first at Georgetown and 


finally at Lexington. 


While the repatriated lawyer was 
busy with his books and briefs, the 
bodies of certain Kentuckians slain 
it the battle of Buena Vista were 
Breckin 


selected to deliver the 


brought home for burial 
ridge was 
eulogy. Before a great assemblage of 
people, “Aided by the solemn splen 
dor of the occasion,” as it was put, he 
talked 
Commissioned 
Kentucky 
away to war. He arrived in Mexico 


too late to gain any military laurels 


himself into the Army.” 
Major of the 3rd 


Volunteers, he marched 


His chief accomplishment was _ his 
able defense of General Pillow before 
a court martial on charges instigated 
by General Scott. 


In 1849 he was elected to the state 


] 


legislature and was launched on a 
political career which was to carry 
him far in the next twelve swift and 
eventful years. At the time the 
slavery question was showing signs 
of an approaching crisis. As a Demo 
crat he opposed the emancipation 
ists. In 1851, contrary to general ex 
pectations, he was elected to Congress 
over the popular Whig candidate 
General Leslie Combs. At the end of 
i second term, deciding that his pri 
vate fortunes were in need of repair, 
he resumed his law practice at 


Lexington. 


The next vear, however, he was 
back in the political arena as success- 
ful running mate of Buchanan. He 
was but thirty-five years of age—the 
youngest man to attain the vice pres 
idency of the United States. On 
taking the oath, Breckinridge assured 
the Gentlemen of the Senate “that it 
shall be my constant aim to exhibit 
at all times, to every member of this 
body, the courtesy and impartiality 
which are due to the representatives 
of equal states.”’ He ke pt that pledge, 
though the embittered feelings of the 
times, fanned to white heat by the 
Dred 


Brown’s raid, had their stormy re 


Scott decision and by John 


percussions in the Senate 


At the convention of the southern 


wing of the Democratic Party at 
Baltimore in 1860, Breckinridge was 
unanimously nominated for Presi 
dent on the first ballot. In the elec 
tion he received 72 electoral votes 
but he failed to carry his own 
state. During the sitting of the Ken 
tucky legislature the following win 
ter, he was elected to the Senate for 
the term commencing on March |] 
IS6l. 

The 


placed 


relentless march of events 
Breckinridgs in a di- 
lemma of ever increasing difficulty 
\ Democrat of the southern wing, 
he believed in Calhoun’s exposition 
of the Constitution as a compact be 
tween sovereign States Asa political 
corollary, he upheld in principle the 
right of secession. He was opposed 
to its exercise, hows and as late 
as 1860 


an American citizen, a Kentuckian 


he declared, “| am 


who never did an act nor cherished 
a thought that was not full of devo 
tion to the Constitution and the 
Union.” After the election of Lin 
coln he was disposed to tavor any 
compromise calculated to preserve 
promise had 
been tried and had proved but a 


the Union. But com 
he crisis was 


temporary palliative 
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hand. On December 20, 1860, 
suuth Carolina crossed the Rubicon 
ith its declaration of secession, and 
February 4 the Confederate States 
f America was launched. 
On February 13 Breckinridge pre 
ded over the historic convention of 
he two Houses of Congress. Follow 


ng the formal check of the electoral 


rtificates he officially announced 
he election of Lincoln, who he had 
roclaimed during the campaign 


represents the most obnoxious prin- 
iples in issue in this canvass,” add- 
ig, “I agree that his principles are 
clearly unconstitutional, and if the 
Republican Party should undertake 
o carry them out, they will destroy 
he Union.” While the check was 
rroceeding, a Southern member rose 
toa point of order, shouting, “Is the 
count of the electoral vote to proceed 
under menace? Shall members be re 
quired to perform a constitutional 
duty before the Janizaries of General 
Scott are withdrawn from the hall?” 
It was a dramatic moment, fraught 


“The 


point is not sustained” ruled Breck 


with portentous possibilities 


inridge in a firm voice, but with what 
mixed emotions we can only con 
jecture. The tension was relaxed 


and the fateful count proceeded. 

April 12, a 
solitary mortar gave the ominous sig- 
attack on Fort Sumte1 


Just before dawn on 


nal for the 
which began the war. Kentucky pro 
claimed its neutrality. And here was 
Breckinridge, a member of the na- 
tional Senate, sworn to uphold the 
Constitution, believing in the right 
of the southern states to secede and 
strongly opposed to coercive meas- 
ures against them, and representing 
a state which had adopted the para- 
doxical position of staying within the 
Union fold while at the same time 


disclaiming adherence to either side! 


After the 


f Congress on July 4, 


opening of the session 
1861, Breck- 
inridge proceeded to render his po 
sition hopelessly untenable by his 
opposition to I incoln’s war policy. 
In one of his last utterances in the 
Senate he declared, “My opinions 
are my own. I am not a man to cling 
to the forms of office and to the 
emoluments of public life against 
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my convictions and my principles.” 
The rush of events had swept him 
far from those sentiments he had so 
eloquently proclaimed but two years 
before! 

In September, Kentucky aban- 
doned her neutrality when invaded 
by the contending armies and 
outlawed the Confederates. In the 
Breckinridge cast his 
lot with the South, fled 


Kentucky to escape arrest and ac- 


same month 
from 


cepted the appointment of Brigadier 
General in the Confederate Armies. 
Shortly thereafter he was promoted 
to Major General. In early October 
the Kentucky legislature demanded 
his resignation from the Senate. Pro- 
claiming that “I exchange with 
proud satisfaction a term of six years 
in the Senate of the United States 
for the musket of a soldier,” he 
turned his attention to the War. The 
following month he was indicted for 
treason in the federal court at Frank- 
fort and on December 2 the Senate 
voted his expulsion. 

His war record has few dramatic 
highlights but reflects throughout 
brave and devoted service to the Con- 
federacy. He was greatly respected 
by his men, and, considering that he 
was given the responsibilities of high 
command with practically no previ- 
ous military experience, displayed 
surprisingly good strategic judgment 
and tactical skill. It was his fate to 
be involved in campaigns wherein 
the Confederates could boast of few 
significant successes. Among the bat- 
tles in which he participated were 
Shiloh, Vicksburg, Baton Rouge, 
Murfreesboro, Chickamauga, Mis- 
sionary Ridge and Cold Harbor. In 
1864 he fought with Early in the 
Valley. 

On February 4, 
setting star of the Confederacy was 


1865, when the 


far down the western horizon, Breck- 
inridge was appointed Secretary of 
War. Discussing the hopeless situa- 
tion with a group of Confederate 
Senators, he said, “Our first duty, 
gentlemen, is to the soldiers who 
have been influenced by our argu- 
ments and example, and we should 
make any and every sacrifice to pro- 
tect them.” He proceeded to urge, 


BRECKINRIDGE 


“that the Confederacy should not be 
fragments, that we 
should not disband like banditti, 
but that we should surrender as a 


captured in 


government, and we will thus main 
tain the dignity of our cause, and se 
cure the respect of our enemies, and 
the best terms for our soldiers.” He 
concluded, “This has been a magnifi- 
cent epic; in God's name, let it not 
terminate in a farce.” Within a few 
weeks the Army of Northern Virginia 
had capitulated. As a fugitive he 
made his way to the Florida coast 
and escaped to Cuba. While in flight 
he encountered on the road an old 
country woman who informed him 
that a few hours before another fugi 
tive had passed that way—Judah P. 
Benjamin, his cabinet colleague, 
who in the years to come was to re 
habilitate his fortunes and earn legal 
laurels in a land across the sea. 
Breckinridge made his way from 
Cuba to Canada. Here he remained 
for some years, except for an ex 
When in 


London he called on a great lady by 


tended visit to Europe. 


appointment, and was received in a 
darkened drawing room about th« 
hour she was to pass on a new butlei 
When Breckinridge 
greeted him briskly: ‘Well, my man, 


came in she 


what was your last position?” He 
answered, “Madam, my last position 
was Secretary of War of the Confed 
erate States of America. Before that 
I was a Major General in the Con 
federate Army. Prior to that I was 
Vice President of the United 
States.” * 

In 1869, with the permission of the 
federal government, he returned to 
Lexington and resumed the practice 
of law. From the tragic frustration 
of his public career this man, who 
was endowed with rare natural gifts, 
high spirits and great ambition, 
never recovered. His last years wert 
quietly spent in professional activi 
ties, diversified by lucrative but un 
congenial work for railroad corpora 
tions. It has been said of those days 
that “He seemed always to be look- 
ing backward.” He died on May 17, 
1875. 

*I am indebted to the distinguished biog 
rapher, Douglas S. Freeman, for this 
anecdote. 
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Chicago, III 
Murder of Prisoners of War 

HE insolent disregard of accepted international law, 

the insane folly of the men who rule Japan, without 

thought of the future they are preparing for their 

people, serve to bring out, as in the sudden brightness of 

the lightning, what lies on the other side of this war that 


we are waging tor civilization. 


The House of Delegates Holds a 
Worth-While Meeting 


HE 1943 mid-year meeting of the representative 
House of Delegates abundantly justified its being 
called together. This was not due solely to the im- 
portant actions taken and the preliminary crystallization 
of opinion on matters on which leadership is needed 
As President 


Morris soundly said, “if ever there was a time when 


while they are still in formative stages. 


the lawyers of America need to take counsel together, this 
is the time.” 

Events justified the clarion call. Singularly, the out- 
standing usefulness of this meeting was not in the eloquent 
and earnest discussions on the floor of the House, not 
in the encouraging reports of specific things accomplished 
or under way, not in the important decisions voted as 
the considered judgment of the representative body on 
These 


alone would have made the convocation well worth while. 


vital projects and issues of wartime America. 


But its greatest usefulness was in the conferences, the 
exchange of views and experiences, the inspiriting realiza- 
tion that the lawyers of America are largely mobilized and 
at work, on practical things which they can do to help 
their country in a time of war. The fact that 2,859 mem- 
bers of the Association were recorded as serving in the 
armed forces is signal proof of the patriotic zeal of lawyers 
as good citizens. Still more impressive was the reporting 
of the useful things which many thousands of lawyers are 


\ 
\ 
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doing, as lawyers, in aid of the armed forces and in the 
many-sided tasks of civilians at home. The men who 
came to Chicago, from practically all of the states, gained 
from their informal conferences with their fellow-members 
of the House a fresh realization of the importance and 
effectiveness of the lawyers’ contributions to the common 
cause. 

This issue of the JourNAL is largely a chronicle of 
that notable meeting. Its debates and decisions should 
be read and studied by every lawyer. The heartening 
things were the intellectual stature and robust independ- 
ence of the House as a deliberative body, the straight 
thinking which was reflected in the utterances of mem- 
bers from all parts of the country, the realization that 
the House of Delegates has come to have many mem- 
bers whose ability and capacity for leadership are in- 
valuable resources of the profession and the country, 
albeit they would hardly have won general recognition 
had no such representative body been created. As the 
Editor of the Illinois Bar Journal wrote of this meeting, 
the House “appears to be hitting its stride of usefulness,” 
and all this “bodes well for the future of the American 
Bar Association.” 

Only organizations whose meetings “help to win and 
shorten this war” are authorized to come together, in this 
time of transportation stringency. This meeting under 
adverse conditions fully justified itself, both as to the 
war and the hoped-for peace. It was heartening and 
helpful to meet, and to be permitted to meet; it would 
have been deadening and depressive if the opportunity 
to come together had been denied or had not been availed 
of. The problems and the uphill tasks which beset the 
Association and the profession are many and most serious, 
but the mid-year taking stock and appraisal of work in 


progress will stimulate redoubled efforts. 


The War and After 

T the mid-year meetings in Chicago the Board of 
Governors and the House of Delegates properly 
devoted most of their time to a study of what the 
Bar can do towards winning the war and towards helping 

to plan for the organization of the world after the war. 
These topics are dynamic and explosive. About them 
men feel deeply. Emotions are quickly aroused. It is 


is hard to be 


tolerant, to listen, and to think straight. Let it always 


easy to be stampeded by a slogan. It 


be remembered that on this occasion the American Bar 
Association carried on its work, its planning, and its debate 
in accordance with the highest standards of free speech, 
with an eagerness to hear all points of view, and with a 
determination to find out how the lawyers of the country 
can best contribute to their country the unique skills, 
techniques, and disciplines that they have learned in the 
course of their professional lives. 
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EDITORIALS 


The people of America and the peoples of most of the 
vorld yearn for a system of justice according to law. 
listory proves that there is no other possible alternative. 

The edifice of the temple of justice must be designed by 
iwyers. They are best fitted to be the architects. They 
ave studied the history of the slow evolution of civiliza- 
tion. They have studied the growth of our legal system 
vhich seeks to regulate and control human life with all its 
yassions, needs, conflicts, desires, and aspirations. They 
know that the law is not yet a perfect instrument but they 
believe it to be the best instrument thus far forged. Best 
f all, they are imbued with the fiduciary instinct which 
simply means that they always think in terms of the 
welfare of their client and in this case their client is the 

nation. 

Most of us who attended the Chicago meeting have 
perhaps forgotten that the years have been slipping by. 
The truth is that the actual decisions will not be made 
by us but by our sons. They will be in the majority when 
they return. They have offered their lives and all too 
many have given their lives. 

They have faced the torture and the anguish. They have 
the right to speak and before them we must be humble. 

And we are apt to forget that many of our sons are 
themselves married and have their own sons and daughters. 
They are as anxious about their children as we are about 
our children. 

The time is not yet ripe for us to try to announce a 
program. But this is the time for us to study the speeches, 
articles, essays, and editorials that impress us most. As we 
read, mark, and inwardly digest these the time will come 
when we can give them expression vocally or by printed 
vord. 

The peace can come only slowly. It presents gigantic 
problems. There will be political, economic, and social 
problems about which it may not be the place of the Asso- 
ciation, as an Association, to speak. 

However, underlying it all, is the desire of the peoples 
that a reign of justice according to law be inaugurated. 

That is what lawyers can think, plan, study, and strive 
for. 


It is the hope of the world. 


The Association Again Renders Practical Help 
ANGIBLE and visible evidence of the type of prac- 


tical assistance which the American Bar Association 

is giving to its members and to the public, as well as 
to agencies of Government, in this time of war, is afforded 
by the Civilian Defense Manual on “Legal Aspects of 
Civilian Protection.” 

Bearing proudly on its cover, side by side, the emblems 
of the OCD and the American Bar Association, and 
stating on its title page that it was “prepared by the 
American Bar Association for the United States Office 
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of Civilian Defense,” the Manual has been printed by 
the Government Printing Office (OCD Publication No. 
2701) and is being distributed widely to those engaged 
in the numerous tasks of civilian protection, in state and 
local defense councils, and the like, throughout the 
United States. 

When the Selective Service Act was enacted, the Ameri- 
can Bar Association prepared, and the Government pub- 
lished and distributed, the Manual for the guidance of 
draft boards and appeal boards. The expert and useful 
service of the Association was thereby brought to many 
thousands of citizens in their home communities, in all 
parts of the country, perhaps as never before. Now the 
same thing has been done in the vital field of civilian 
defense. The official texts and informative material which 
will be chart and compass for thousands of members of 
local defense councils will come to them with the name 
and authority of the American Bar Association. 

This will, of course, help to foster good will and favor- 
able public relations, for lawyers and their Bar Associa- 
tions. But the assistance thereby given to the OCD and 
to civilian workers in local defense is by no means the 
only service thereby rendered by the Association. This 
240-page Manual contains much material which will be 
of practical help to lawyers. The OCD has placed 10,000 
copies of the Manual at the disposal of the Association, 
for distribution to such of its members as want it. The 
directions for obtaining a copy of the Manual are pub- 
lished elsewhere in this issue. The Association is pleased 
to be able to do this for its members. 


John H. Wigmore 
March 4, 1863—April 20, 1943 


FTER the makeup of the JourNAL was completed 
and just before it went to press, the tragic news 
reached us of the death of former Dean Wigmore. 

He had been at luncheon at the rooms of the Chicago Bar 
Association and left in a taxi to keep an important en- 
gagement. Five minutes later his taxi collided with an 
automobile. He suffered a fracture of the skull and never 
regained consciousness. 

Any adequate presentation of the life and activities 
of this leader in the law must be postponed until our 
next issue. 

His last work for the JouRNAL came to us only a few 
days ago. Appreciating that revision of our alienage and 
citizenship laws will be a necessary element in the terms 
of peace, he pointed out the particular questions which 
were likely and indeed certain to require study and treat- 
ment. That article will be published in our next issue, 

This is the last of many instances in which this wise 
forward-looking man gave to his profession information 


which would be helpful and inspiring. 








REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN” 


Railroad Reorganization—Proceedings Under Section 77 
of Bankruptcy Act—Function of Interstate 
Commerce Commission and District Courts 

In two proceedings involving the reorganization of the Western 

Pacific Railroad Company and Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company, respectively, the Supreme Court for 
the first time passes on the merits of plans of reorganization 
formulated and approved by the Interstate Commerce Commis- 
sion under Section of the Bankruptcy Act. The Court sus 
tains. generally, with few exceptions, both the substance and form 
of the Commission’s reports and plans. 


Institutional Bondholders Committee 
cific Railroad Corporation et al. 87 L. ed 
650; 63 Sup. Ct Rep. 692; U.S Law Week 4261. 
7, 8, 20, 33 and 61, decided March 15, 1943.) 

Group of Institutional Investors Chicago, Milwau 
kee, St. Paul and Pacific Railroad ( et al., 87 
L.. ed. Adv. Ops. 687; 63 Sup. Ct. Rep. 727; U. S. Law 
Week 4249. (Nos. 11-19, 32, decided March 15, 1943.) 


Western Pa 
Adv. Ops 
(Nos. 


ym pany 


1. Western Pacifu 


This opinion deals with a number of legal questions 
involved in railroad reorganization proceedings under 
Section 77 of the Bankruptcy Act. Under the statute, 
a railroad in reorganization is required to file a plan of 
reorganization in the proper district court. 


Interstate Ce 


The plan is 


then referred to the ymmerce Commission 
for hearing and the Commission may ultimately ap 
prove a plan different from that filed. Upon approval of 
a plan by the Commission, it certifies the same to the 
court for consideration, and the court is required to 
approve or disapprove the plan, depending on whether 
the plan meets or does not meet the applicable statutory 
requirements. 

If the court approves the plan, it certifies its opinion 
and order of approval to the Commission. The latter 
then submits the plan to a vote of security holders and 
stockholders found to have an interest in the property, 
and consequently entitled to vote on the plan. If any 
class of security holders r« jects the 


theless be confirmed over an advers« 


plan, it may neve 
vote if the court 
finds that the plan provides for fair and equitable treat- 


} 


ment of the parties rejecting the plan and that the re 


light of th 


T 
I 
jection is not reasonably justified in the 
rights and interests of those rejecting the plan and all 
relevant facts. 

Ihe instant case involves questions as to the respec 
tive functions of the Commission and the district court, 


the method of valuation of railroad property by the 
Commission, the legality of the exclusion of stockholders 
and certain creditors from participation, a more favor 
able participation by the Reconstruction Finance Cor- 


poration because of new money furnished for the plan, 
HoMIRE 


* Assisted by JAMEs I 


Qo” 


=/ 


the allocation of securities among claimants, and _ the 


priorities of liens under different mortgages. [he ques 
tions involved have not previously been passed upon by 
the Supreme Court. 


The railroad’s petition in bankruptcy 
1935. 


was approved 


in August, Later, trustees were appointed and 
mnmission certi 


1939. The 
capitaliza 


ratified. After extended hearings, the ¢ 
fied a plan to the district court in September, 
Commission’s plan drastically reduced the 
tion of the road and provided for greatly reduced fixed 


charges. It found, relying largely upon past earnings 


that the fixed charges of the reorganized company 


should not initially and substantially exceed $500,000 
in addition to a capital fund of $500,000 for additions 
and betterments, and about $94,000 on equipment trusts 
to be assumed by the reorganized company. The fixed 
charges included $400,000 annually for fixed interest on 
$10,000,000 principal amount of first mortgage bonds 
rhese charges aggregated some $994,000 annually. ‘The 
Commission also found that the system could reasonably 
carry an additional $1,000,000 of contingent interest 
charges, resulting in over-all charges for fixed and con 
tingent bond interest, equipments, capital and sinking 
funds of approximately $2,000,000 a year Ihe plan 
also made provision for the issuance of preferred and 


common stock. 


Ihe new securities were allotted by the Commission 
upon a consideration of “the relative priority, value, 
and equity of the various claims and the value of the 


new securities available in exchange therefo1 


rhe Commission further found that the equity of the 
existing stock had no value and that there was no equity 
creditors since the claims 


in the claims of unsecured 


of all secured creditors could not be satisfied within the 
approved new capitalization. 

Ihe district court conducted a full hearing on the 
plan, received additional evidence and found that the 
plan conformed to the requirements of the statute. It 
overruled all objections to the plan. 

Ninth Circuit 


reversed the order, resting its reversal upon a supposed 


The Circuit Court ol Appeals for the 


necessity under Consolidated Rock Products Co. v. Du 
Bois, 312 U.S. 510, for making specifi valuations of the 
entire property, of the respective portions covered by 
the first mortgage and by the refunding mortgages of 
each of the old claims, and of the new securities awarded 
to creditors. 

On certiorari, the Supreme Court, in an opinion by 
Mr. Justice Reep, reversed the ruling of the Circuit 
Court of Appeals and affirmed the order of the district 
court, thus upholding the Commission's plan in all re- 
The Supreme Court concludes that the func 


spects 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


1s of determining value and of fixing the capitaliza- 
1 are vested in the Commission. Referring to the stat- 


ry provision on valuation and sustaining the Com 


sion’s power to determine it, the opinion states: 

The power of the court does not ext nd to participation 

all responsibilitic ff the Commission. Valuation Is a 
inction limited Commission, without the necessity 
f approval by the court The first sentence of the last 
iragraph of subsectio é provides: 

If it shall be necessary to determine the value of any 
yroperty for any purpos under this section, the Commis 
yn shall determine s 1 value and certify the same to the 
urt In its report on th plan.’ 

The function of iation thus left to the Commission 


s the determinatior worth of the property valued 


lars, in securities or otherwise. One ol 


hether stated in 


he primary objects of the bill was the elimination of ob 
ructive litigation on the issue of valuation and the form 
finally chosen appro ed as near to that position as seemed 
o the draftsmen |] lly possible. Judicial reexamination 
as not considered desirable None of the findings re 
juired of the judge under subsection (e) relate specifically 
o valuation. Congress apparently intended to leave the 
letermination of tion “of any property for any put 
pose under this sect to the Commission. The language 
hosen leaves to the Commission, we think, the determina 
tion of value with the necessity of a reexamination by 


r} 


he court, when tl ermination is reached with material 


evidence to suppo1 conclusion and in accordance with 
legal standards. It s open the question of whether in 
reaching the result Commission had applied improper 


statutory standards 


Ihe Court also sustains the Commission’s jurisdic- 
ion, as exercised here, to determine capitalization. 
imiting the district court’s function in this connection 


» one merely of veto of the entire plan, Mr. Justice 


LEED says, in part 


Ihe problems pitalization are of public interest 


The corporate form is universally used for the business of 


railroading. Railroad securities are widely distributed in 
investment portfolios ind among individual savers. The 


reasonable earning power of securities, the terms and con 


ditions of the respective issues and the soundness of the 


aggregate capital ion affects the public interest immedi 
ately and directly. Capitalization is an essential factor bear 


ing on an efficient transportation system for shipper, in 


vestor and consumer. The development of the capitaliza- 


tion of the reorganized company which is entrusted solely 


to the Commission under the requirement that the plan 
be compatible wit e public interest is that relating to 
the total amount issuable securities and the quality of 
the securities to be issued. So long as legal standards are 
followed, the judgment of the Commission on such capital 
ization is final 

Ihus limited the district court acts concerning the plans 
only upon tl specifically delegated by subsection 
(e). As to these, its powers are negative. It may veto the 
plan in its entiret it may improve it only by suggestion 


rhe opinion then discusses the Commission’s method 
f valuation. Without making specific findings of value, 
the Commission determined the new permissible capital 
structure, after considering investment in the property, 


rate-making value, tl 


1e earnings record, traffic prospects 
and other pertinent data. Taking the lowest value for 


no par common stock, suggested by the Commission, $57 
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per share, the total value of securities is something ovet 
$84,000,000, which the Commission concluded repre 
sented the prope reorganization value. Opponents ol 
the plan, relying upon Consolidated Rock Products Co 
i. DuBois, 312 U. 8. 510, contended that approval of 

capital structure could not be substituted for detailed 
determinations of value. Rejecting this contention, th 


opinion states: 


There is nothing, however, in the Du Bots case to 


indicate that dollar valuations of the property or claims 
are essential for recapitalization or the distributions olf s¢ 
curities in reorganizations. The defect in Du Bois was not 
the failure to find dollar values but the failure to find the 
worth of the security behind independent mortgages on 
distinct properties and of assets subject to the claims ol 
particular groups of creditors. Such findings were 1 
quired in that case because the court was dealing with a 
parent and two subsidiaries with inter-company accounts 
Each subsidiary entity had its own creditors. The system 
was a unified operation and we held the claims against 
the subsidiaries had priority over stockholders’ equity in the 
parent, p. 523. Without a separate valuation of assets, it 
was impossible to tell what assets of the parent were left to 
form the basis for the securities distributed to the parent's 
stockholders. In Du Bois, as here, the manner of reaching 
that valuation, so long as it complies with the statutory 
standards, is not important. There are subsidiaries her¢ 
but there are no claimants of the subsidiaries looking to 
the parent. The aggregate of the authorized securities in 
the present case is to be equitably distributed among claim 
ants against a single corporation. Findings were made as 
to the property covered by the different mortgages of the 
debtor and securities allocated on the basis of that finding 

Under such circumstances the lack of a valuation in 
dollars is immaterial. The important element is the alloca 
tion of the securities so as to preserve to creditors the ad 
vantages of their respective priorities. That is to say, senion 
claims first receive securities of a worth sufficient to cover 
their face and interest before junior claims receive any 
thing. Consequently, we are of the opinion that the d 
termination by the Commission of the aggregate amount 
of securities which may be issued against the system is in 
substance a finding of total value for reorganization 
purposes. 


The Court also approves the Commission’s alloca 
tion of securities among the respective creditors. In 
particular, question was raised as to the treatment ac- 
corded the RFC, which holds $10,000,000 of trustees’ 
certificates and collateral notes for $2,963,000 secured 
by refunding bonds. Two other creditors also held notes 
secured by refunding bonds. The RFC was accorded 
relatively better treatment on its collateral notes than 
that awarded the other two collateral noteholders, but 
the better treatment of the RFC was related to its will- 
ingness to purchase $10,000,000 of new first mortgage 
bonds for the purpose of retiring the trustees’ certificates. 
It was admitted that the trustees’ certificates were worth 
par, but the evidence showed that the new bonds would 
have a value between 80 and 90. The Commission in 
these circumstances took the view that the RFC, in 
respect of its collateral notes, should receive the same 
treatment as the holders of first mortgage bonds, being 
treatment substantially better than that accorded the 
holders of refunding bonds. This conclusion the Su- 
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preme Court supports 

[he opinion also considers questions as to the priority 
of lien of the refunding mortgage and the first mortgage 
in respect of three classes of property, and sustains th 
priority of the first mortgage in respect of all the classes 


{Tvs t} 


and consequently affirms the conclusions of the Com 


mission with respect thereto 

\n important feature of the case dealt with in the 
opinion is the attack made on the plan because of 
changed conditions since its certification by the Com 
improved earnings 


mission, in the light of materially 


derived in a large measure from war trafhc. “The Court 


reaches the conclusion that on the showing as to 
changed conditions in the district court, there was no 
basis for disapproving the plan as unfair to junior 
equities 

The powel of the Commission to select the effective 


date of the reorganization is also upheld by the Court 


Mr. Justice Roperts concurred in the judgment of 


the Court, but delivered a separ 


opinion he emphasizes that in d 


opinion. In his 
rmining whether a 


plan is fair and equitable in the allotment of new 


securities in the reorganized company the district judg: 


must satisfy himself, as he was required to do in the old 
equity proceedings, that the relation between the vari 
ous classes of security holders is substantially maintained 
in the reorganization. While the court in performing 
this duty should accord great weight to the Com 
mission’s action, it should not accord finality to that 
action, but must find that the Commission had a sub 
stantial foundation in fact for its allocation 

Mr. Justice FRANKFURTER joined in the opinion of 
Mr. Justice Roserts and also agreed with the principal 


expre ssed concerning 


opinion except as to the views 
the respective functions of the Commission and _ the 
district court. 

Ihe cases were argued by Mr. Russell L. Snodgrass 
for the RFC: by Mr. M. C. Sloss for Western Pacific Rail 
road; by Mr. Robert I Coulson fot \ C.. James 
Company; by Mr. E. G. Buckland for the Railroad 
Credit Corp.; by Mr. Robert T. Swain for the Institu 
tional Bondholders Committee; by Mr. Harold C 
McCollom for Irving Trust Company, and by M) 
Orville W. Wood for Crocker First National Bank olf 


San Francisco et al. 
Il. Milwaukee Road 


The Chicago, Milwaukee, St. Paul & Pacific Railroad 
reorganization proceedings, also pending under Section 
Western 

In this case, Mr. Justice Douctas delivered the 


77, were reviewed concurrently with the 
Pacific. 
opinion. 


There were involved here certain questions similar 


to those presented in the companion case, Western 
Pacific reorganization. Among these were the propriety 
of excluding old stockholders from the new company 


by the method adopted by the (¢ ommission, the legality 


276 


of creating a capital fund for additions and betterments 
the relation of war-time earnings to the new capitaliza 
tion and the necessity for detailed findings of dolla: 
values as had been required by the Circuit Court of 
\ppeals in the Western Pacific case 

In the Milwaukee case, the circuit court specifically 
sustained the Commission’s action in excluding the 
old preferred and common stock as having no value 
However, it took the view that the DuBois case re 
quired further detailed findings to support the alloca 
tions of new securities as made by the Commission to 
creditors of the old company entitled to participate in 
the new company. 

| he Supre me Court sustains the ruling as to the stock 
and, with certain exceptions referred to later, upholds 
the Commission’s method of allocating new securities 
without further formal findings 

Phe Court also supports the Commission in its re 
quirement of a capital fund for additions and better 
ments. 


\s to change of circumstances, particularly the in 


crease in earnings, as a ground for disapproving the 
plan, the Supreme Court affirms the view of the lowe 
courts that no showing was made sufficient to require 


that action. With reference to this, Mr. Justice DoUGLAs 


Says: 

We agree with the Circuit Court of Appeals that no 
sufficient showing of changed circumstances has been made 
which requires the district court to return the plan to 
the Commission for reconsideration. | in 1939 the 
Commission had occasion to say, “W Know trom past 
experience that the upswing in busin war brings 
is temporary and likely to be followed by an aftermath 
in which conditions may be WOrTseé n befor 53d 
Annual Report, p. 5. The record du the last World 
War is illuminating. It shows that the Milwaukee's net 


operating income rose to almost $31,000,000 in 1916, ex 
ceeded $21,500,000 in 1917, dropped o about $4,000,000 
in 1918 and to about $2,000,000 in 1919 and showed a 
deficit of over $14,000,000 in 1920. See Ch Milwaukee 


& St. Paul Reorganization, 131 1. C. C. 673, 715. As we 


have noted the Commission conceived s responsibility 
the devising of a plan which would set is a basis for 
the company’s financial structure for th fi future 
We cannot assume that the figures of r earnings could 
serve as a reliable criterion for that “indefinite future 
As some of the bondholders point ou I bulge ol 
earnings per se is unreliable for us norm unless 
history is to be ignored; and numerous other considerations 
present here as in former periods, mak hem suspect as 
a standard for any reasonably likely future normal vyea1 
Among these are the great increase in and in certain 
costs of operation and the decrease i ter and truck 
competition In addition to th ( S in tax rates 
of which we cannot be unmindful, there is the likely in 
crease of the total tax burden occasioned by tl conversion 


of debt into stock. It is estimated by certain bondholders 


that by reason of this fact a full dividend could not be paid 
on the new preferred stock and no dividend could be paid 
on the new common stock even on th Dasis OL earnings 
as great as those for 1941. In view of S considerations 
we cannot say that the junior interests ive carried the 
burden which they properly have of ng that sub 
sequent events make necessary a re¢ m of the Com 


mission’s plan 
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Dealing with the question of allocations, the Su 
me Court sustains the Commission in part as to its 
thod of dealing th the General Mortgage bonds. 


wrees with the Commission that no fixed formula 


illocation of s rities is prescribed by the statute, 


id it sustains th that divisional mortgages under 


old capitalization may be converted into system 


ortgages in the new capitalization, provided there is 


juitable equivalen between the new securities and 
old ones. 
However, the Court finds merit in two objections 
ide by the General M rigage bonds to the treatment 
corded them. The first of these relates to a dispute as 
» so-called ~ pleces of lines east.” The General 
Mortgage bonds « d a first lien on the pieces of 
nes east but the Commission credited the earnings ol 


ose pieces to the 50-Year 5’s of 75. These earnings 


nounted to $170,100 in 1936, and hence the Court 


yncludes that tl itter was not trivial or frivolous. 
(he Commission itself expressed doubt about the 
opriety of what it had done in the absence of a 


! . 
idicial determination as to which mortgage constituted 


first lien on the pieces of lines east. ‘The Court con 
ludes that a judicial determination ought to be made 
n order to produ fair and equitable plan. 

[he second objection of the General Mortgage bonds, 
found to have merit, relates to the treatment of the 


General Mortag« ls in relation to the Adjustment 


bonds which are junior to the Generals. 
the General Mortgage bonds in 


Che plan 


satisfied the claim of 
art with prefert stock to fill out the face amount ol 
he old bonds. At the same time the Commission allotted 
» the Adjustment Mortgage bonds 1,740,492 shares of 


ymmon stock. 


The Court finds that this allotment to the Adjust 
ent Mortgage bonds, being junior, is not justifiable 
inless and until adequate findings be made that the 
General Mortgage bonds have been fully compensated 


w the rights which they are called upon to surrender. 


No such findings have been made and the Court takes 
he position that the plan must be reconsidered to 
emedy that defect 

Ihe two latter points apply also to the 50-Year 5's 
75, and further findings will have to be made as to 
hat issue. 


The Milwauk¢ 


inusual problem 


reanization involves a somewhat 
onnection with the securities of 
the Terre Haute, a leased line which is not in process 


of reorganization. The Commission took the view that 


the consolidation of the Terre Haute with the Mil 


] 


waukee was desiral but felt that it was impossible to 


provide therefor the plan, since the Terre Haute 


is not a debtor proceedings. The Commission 


concluded, therefore, that the plan should provide that 
in offer for a new lease should be made to the Terre 


Haute security holders, to be effective only if the offer 
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should be accepted “by substantially all of the Terr¢ 
Haute bondholders.” In the event that that acceptance 


should not be forthcoming, 


the lease was to be rejected 
under the plan, and the rejection was to be as of the 
date that the district court found that the Terre Haute 
bondholders had not consented to the making of a new 
lease. 

he provisions regarding the Terre Haute were 
attacked chiefly on the grounds: (1) that the proposal 
to the Terre Haute security holders did not even at 
tempt to preserve the priorities of the several issues 
inter sese; (2) that the lease was profitable to the Mil 
waukee rather than burdensome, and hence not subject 
to rejection; and finally (3) that if rejected, the rejection 
should date back to the date of the institution of the 
reorganization proceedings, with a consequent ac 
counting to the Terre Haute for alleged profits in the 
interim. 

All of these contentions are rejected by the Supreme 
Court and the Commission’s solution of the Terra 


Haute problem is affirmed. 


Mr. Justice Roserts delivered a_ brief separate 
opinion stating that the statute fails to provide for a 
situation such as that of the Terre Haute here, but 
provides merely for affrmance or rejection of lezses 
Hence, he concludes that the plan fails to conform to 
the statutory standards, and gives the Terre Haute 
bondholders “an inordinately superior position to that 
accorded the General Mortgage bonds, and produces a 
serious discrimination against the latter.” This opinion 
also expresses disapproval of the treatment of the 
General Mortgage bondholders upon the ground that 
there was no substantial foundation for the Com 


mission’s allocation to them. 


Mr. Justice JACKSON and Mr. Justice RuTLEDGE did 


not participate in these decisions. 


I'he cases were argued by Mr. Kenneth F. Burgess 
for Group of Institutional Investors; by Mr. A. N. 
Whitlock for Henry A. Scandrett et al., trustees of the 
railroad; by Mr. Fred N. Oliver for Mutual Savings 
Bank Group; by Mr. Russell L. Snodgrass for RFC; 
by Mr. John L. Hall for the Railroad; by Mr. Albert K 
Orschel for Protective Committee of Holders of Pre 
ferred Stock of Railroad; by Mr. McCready Sykes for 
United States Trust Co.; by Mr. Frederick J. Moses for 
“University Group” of General Mortgage bondholders; 
by Mr. Edwin S. S. Sunderland for the Fifty-Year 
Mortgage Trustees; by Mr. C. Frank Reavis for the 
Protective Committee of Fifty-Year Mortgage Bonds; 
by Mr. Meyer Abrams for Adjustment Mortgage bond 
holders; by Mr. Thomas S. McPheeters for Gary First 
Mortgage Group; by Mr. Reese D. Alsop for Chicago, 
Terre Haute and Southeastern Ry. Co., First Lien Bond 
holders Committee; and by Mr. Ernest S. Ballard fon 
Massachusetts Mutua! Life Insurance Co. et al. 
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Railroads—Suburban Passenger Fares—Increase in 
Rates—State and Federal Jurisdiction 


The Interstate Commerce Commission having explained tt 


it did not intend to increase certain Illinois commutation fares, 


nat 


the Supreme Court reversed an injunction of a three-judge court. 


Illinois Commerce Commission et al. v. Charles 
Thomson. Truste 87 L.. ed. Adi Ops 783: 63 Sup ( 
Rep - U. S. Law Week 4305 No. 178, decid 
\pril 12, 1943). 

\ three-judge district court enjoined the Illin 
Commerce Commission from interfering with a 10 
increase in intrastate commutation passenger fares 
the Chicago & North Western Railway An Illine 
statute, long in effect, fixes a maximum of two cents 
mile, and the proposed increase would bring the far 
above this rate in some instances. From the judgm« 
of the three-judge court a direct appeal was taken to t 
Supreme Court of the United States Che Suprer 


Court reversed the judgment 


In 1925 the Interstate Commerce Commission h; 


ordered the Chicago & North Western to increasé¢ 


intrastate commutation fares by 20%, to correspo! 


M. 


al 


ed 


1S 


by 
1S 
a 
es 
nt 
he 


Ii¢ 


id 
Its 


id 


with recently increased interstate fares, thus avoiding 


discrimination against interstate passenger trafhic a1 
other inequalities. The Commission’s order was ¢ 


pressly made “subject to a maximum of 2 cents p 


} 


mile,” “in deference to the state statute.” The opini 
of the Supreme Court, delivered by Mr. Chief Justi 


id 
Xx 

cl 
mn 


STONE, summarizes the background and effect of th 


order of 1925: 


In 1920 the Interstate Commerce Commission authorized 


1 general increase of 20% in interstate passenger fares 
establishing a countrywide standard passenger fare of 3.6 
cents a mile The Commission later instituted the § | 
proceeding which resulted in its 1925 order increasing by 
20%, subject to a 2 cent per mile maximum, the Illinois 
intrastate commutation fares of the Chicago & North 
Western, in order to remove the prejudice of such fares 
to interstate commerce This was followed by the 1936 
order directing a general reduction of interstate passengei 
fares .. And to prevent intrastate fares subject to the 
earlier § 13 orders from being higher than the new inter 
state maximum fares, the Commission ordered all outstand 
ing § 13 orders to be modified to the extent necessary to 
permit the new fares to become effective While this 
order affected many intrastate fares it was without effect 
on Illinois commutation fares on the Chicago & Nort! 
Western, which had been no greater than the maximun 
of two cents a mile Thus the Illinois commutation fares 
involved in the present case, established in 1925, were no 


reduced between 1925 and 1942 


\s for the order now under review, the Chief Justice 


Savs 
sy order of Janu ry 2] 1942 the [Interstate Cor 
merce] Commission—upon findings that the increase w 
necessary for adequate and efficient service during the w 
1 


n 
is 


il 


emergency—authorized the railroads, including the Chicago 


& North Western, to increase passenger fares by 10 
Ihe order further directed that “all 
as amended, of the Commission, authorizing or prescri 
ing interstate and intrastate fares x bases of fares b 
and they are hereby, modified, effective concurrently wi 


the establishment of the increased 
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outstanding orders 


b 


€ 


I 


fares” approved by the 


order, but only to the extent necessary » permit u 
iuthorized increase to be added to the interstate ar 
intrastate fares approved o1 prescribed in, or maintaine 
or held by virtue of, said outstanding orders that a CO} 
of the order be filed “in the docket of each such pro 
ceeding, including those proceedings under § 13 of u 
Interstate Commerce Act enumerated in the order of Feb 
ruary 28, 1936, in Docket No. 26550 .. In a report an 
order of March 2, 1942. the Commission reaffirmed the 


findings 


Under these orders the railway filed tariff schedules 
increasing intrastate passenger commutation fares b 
10%. The Illinois Commerce Commission suspend l 
these tariffs and directed that a hearing be held on tl 
propriety of the increases. These, in general, were tl 
proceedings which the three-judge court enjoined, as 
in violation of the Interstate Commerce Commission's 
1942 order, and for the additional reason that the old 
fares, continued in effect by the State Commission, wet 


held to be confiscatory. 


The Supreme Court's opinion begins by stating tha 
the case turns on the meaning of the 1942 order of th 
Interstate Commerce Commission and its application t 
the railway’s interstate commutation fares. On this th 


Chief Justice later says: 


The meaning and appropriate application of the Inter 


state Commerce Commission’s order are undoubted] 


obscure 


As we were in doubt as to the intended scope ol the 
Commission's order, and the Commission had not filed 
brief or otherwise intervened in this litigation, we re 
quested a brief on its behalf discussing the meaning am 
application of its order. In compliance with our request 
has filed a brief in which it takes the position that th 
1942 order was not intended, and should not be construec 
to direct a 10% increase in the Illinois intrastate con 
mutation fares established in 1925. Although the brief i 
not wholly free from the obscurity surrounding the orde 
itself, the Commission’s ultimate position that the orde 
is inapplicable to these partic ular commutation fares is one 


which under all the circumstances of the case we accept 


The conclusion of the Court, as stated by the Chief 
Justice, is this: 


[he Interstate Commerce Commission is without jurisdic 


tion over intrastate rates except to protect and make 
effective some regulation of interstate commerce. In viet 
of the Commission's construction of its order, and th 
grounds upon which it rests, we can only conclude tha 
there is at least serious doubt whether the 1942 proceedin 
and the order which resulted from it were ever intended b 


the Commission to increase the intrastate rates in questior 


The Chief Justice adds a few words on the finding o 
the three-judge court that the proposed new rates would 
be confiscatory: 


The only support for the finding of 


confiscation 1s 
the general allegations of the comp! iint that the existin 
intrastate commutation fares complained of are confis« 
tory, and more particularly that these fares are not adequat 
to compensate for the cost of the parti ilar service 

Apart from the insufficiency of such allegations whe! 
not buttressed by convincing proof, to sustain an injunctior 
setting aside rates as confiscatory it appears that whe 


the present suit was brought the state commission ha 
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rdered a hearing before it concerning the propriety of 
| increase of the existing, allegedly con 


ppellee 5 proposed 
iscatory, tares I} s no contention and no finding that 


ppellee’s attack on the existing fares as confiscatory was 
ot open for consider yn before the commission... . 
Upon this record the district court should have declined 
) pass on the merit f the confiscation issue 


Mr. Justice RUTLEDGE took no part. 


rs diss¢ nted 


Mr. Justice Rope! 


I am of opinior the judgment should be affirmed 
This case is impor not so much because of the relative 
ghts of the parti s of the principles announced by the 


I 
Court which I think are likely to produce unfortunate re 


sults in later cases 


First The meani ind scope of the Interstate Com 
merce Commission's order is, in my view, clear. It ex 
pressly included the rlier § 13 order affecting the intra 
state rates of the Ch ro and North Western which are in 


question. 

Second. Even if the order were obscure, any party in 
nterest could hav tained a clarification by application 
to the Commission 


Third It seer 


inadmissible to permit the Com 


mission. in a lit yn such as the present, to suggest that 

its order was not led to cover the intrastate rates in 

question because sooth, the order is not supported by 

requisite findings 

Fourth. I also tl k it inadmissible to litigate, in a col 

lateral proceeding such as this, the question of the adequacy 

of the support of 1 Commission's order in the record 

made before the Commission. 

The case was argued by Mr. William C. Wines for the 
Commission and by Mr. Nye P. Morehouse for the 
Irustee of the Railway. 


Supreme Court—Original and Appellate Jurisdiction— 
Writs of Mandamus and Prohibition in Aid of 
Appellate Powers—Immunity of Foreign 
State as Sovereign 
The United States Supreme Court has jurisdiction to issue a 
writ of mandamus directing a district court to allow a claim of 
immunity by a foreign sovereign state, although application for 
the writ might have been made to the Circuit Court of Appeals. 
Ex parte Republic of Peru, owner of the Peruvian 
Steamship “Uca 87 L. ed. Adv. Ops. 753; 63 Sup. 
Ct. Rep. 793; U. S. Law Week 4295. (No.—, Original, 

lecided April 5, 1943 

The freighter Ucayali, owned by the Republic of 
Peru, was chartered by a Cuban corporation to carry 
1 cargo of sugar to New York. Instead, it appears to 
1ave proceeded to New Orleans without this cargo, and 
he charterer filed a libel against the vessel in the United 
States District Court for the Eastern District of 
Louisiana, claiming damages for the alleged failure 
to carry out the terms of the charter party. The Peruvian 
government intervened in the district court, claiming 
the vessel, but making this reservation: “The filing 
of this claim is not a general appearance and is without 
prejudice to or waiver of all defenses and objections 
which may be available to respondent and claimant, 
particularly, but not exclusively, sovereign immunity.” 
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The ship was released upon a bond for $60,000 given 
by Peru, and at the instance of Peru the testimony ol 
the master of the vessel on the merits was taken. Exten 
sions of time for answering or otherwise pleading to th 
libel were asked by Peru and allowed by the district 
court. In all these proceedings the same reservation 
of right was expressly made. 

In the meantime Peru sought and obtained from the 
State Department a formal recognition of the claim of 
immunity. This was communicated to the district court 
by the United States District Attorney, and Peru asked 
the district court to dismiss the libel. The court refused, 
on the ground that Peru had waived its immunity by 
taking steps in the action which the court thought con 
stituted a general appearance, despite Peru’s attempted 
reservation of its right. The Peruvian government then 
applied to the Supreme Court of the United States 
for leave to file a petition for a writ of prohibition or of 
mandamus, directed to the district court, to declare the 
vessel immune from suit. 

These two questions came up for decision: first, had 
the Supreme Court jurisdiction to grant the petition? 
second, had Peru waived its immunity? 


Che opinion of the Court was delivered by Mr. Chiet 
Justice Stone. The Chief Justice first took up the 
question of jurisdiction, saying: 


The jurisdiction of this Court as defined in Article III 
§ 2, of the Constitution is either “original” or “appellate.” 
Suits brought in the district courts of the United States, 
not of such character as to be within the original jurisdic 
tion of this Court under the Constitution, are cognizable 
by it only in the exercise of its appellate jurisdiction 
Hence its statutory authority to issue writs of prohibition 
or mandamus to district courts can be constitutionally 
exercised only insofar as such writs are in aid of its ap 
pellate jurisdiction. 

Under the statutory provisions, the jurisdiction of this 
Court to issue common law writs in aid of its appellate 
jurisdiction has been consistently sustained. The historic 
use of writs of prohibition and mandamus directed by an 
appellate to an inferior court has been to exert the revisory 
appellate power over the inferior court. The writs thus 
afford an expeditious and effective means of confining the 
inferior court to a lawful exercise of its prescribed jurisdic 
tion, or of compelling it to exercise its authority when 
it is its duty to do so. 

The common law writs, like equitable remedies, may be 
granted or withheld in the sound discretion of the Court, 

. and are usually denied where other adequate remedy is 
available. . 

After a full review of the traditional use of the com 
mon law writs by this Court, and in issuing a writ of 
mandamus, in aid of its appellate jurisdiction, to compel 
a district judge to issue a bench warrant in conformity to 
statutory requirements, this Court declared in Ex parte 
United States, 287 U. S. 241, 248-49: “The rule deducible 
from the later decisions, and which we now affirm, is, that 
that this Court has full power in its discretion to issue the 
writ of mandamus to a federal district court, although the 
case be one in respect of which direct appellate jurisdiction 
is vested in the circuit court of appeals—this Court having 
ultimate discretionary jurisdiction by certiorari—but that 
such power will be exercised only where a question of 
public importance is involved, or where the question is 
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rt suc 1 nature h r€ I I ppropriate that such 
ction bv this Court should taken. In other words 
ipp! cation for the rit oT nal I st be made to the 
intermediate ippe t rt na 1! le to this Court as 
the court of ultimat ( YT n such exceptional 
cases.” 

We conclude tl 1 have ju ction to issue the writ 
us pI ed 


The Chief Justice then considered whether this is 


such an “exce ptional 1S 


We think that—unless tl sovel I mmunity has been 
1ived—the case I such } mportanc ind ex 
ceptional haracte1 to ¢ | ) at EXer;rcise ot oul 
discretion to 18sueé rat tl n to relegate tl 
Republic of Peru to tl I t co ippeals, from which 
it might be necess ng tl se to this Court again 
by certiorar The ¢ Ives dignity and rights of 
1 friendly sovereign state, claims against which are normal 
ly presented and settle 1 in tl rse of the conduct ol 
foreign iffairs by President na by the Department ol 
State When the Secretary elects, as he may and as he 
ippe irs to have done sca t settle claims against the 
vessel by diplomatic negotiat ns it een the two countries 
rather than by continued litigat I n the courts 
public importance that the actio1 f the political arm ol 
the Government take thin its appropriate sphere be 
promptly recognized, and that tl ind inconvenience 
of a prolonged lit tion be avoided by prompt termina 
tion of the proceedi: n tl district court If the 
Republic of Peru has not waived mmunity, we think 
that there are persuasive grounds for exercising our jurisdic 
tion to issue the writ in this « ind at this time without 
requiring petitioner to apply to court of appeals 
ind that those grounds are at s s strong and urgent 
is those found sufficient in F parte United States, in 


Maryland v. Sope n ¢ v. Symes, and in Mc¢ 

lough v. Cosgra 

[he opinion then proceeds to the question whether 
Peru had waived its immunity, the district court plainly 
having acquired jurisdiction in ind the libelant’s 
claim against the vessel constituting a case or con 
Court had 


pinion 


troversy which the iuthority to decide 
I herefore. savs the 


the question which we must decide is not whether there 


was jurisdiction in the district court, acquired by the ap 
pearance of petitioner, but \ hether the jurisdiction which 
the court had alread juired b seizure of the vessel 
should have been relir shed in conformity to an over 
riding principle of sub 

That pi nciple ; that courts may not so exercise thei 
jurisdiction, by the seizure and detention of the property 
of a friendly sovereign, as to en rrass the executive arm 
of the Government in conducting foreign relations. “In 
such cases the judicial department of this government 
follows the action yf the pol tical brancl ind will not 
embarrass the latter by assum ng nm antagonist jurisdic 
tion.” . More specifically, the judicial seizure of the vessel 
of a friendly foreign state is so serious a challenge to its 
dignity, and may so affect our friendly relations with it 
that courts are required to accept follow the executive 
determination that the vessel is immune. When such a 
seizure occurs the friendly foreign sovereign may present its 


claim of immunity by appearance in the suit and by way 
ilso present its 
claim to the Department of State, the political irm of the 

uct of our foreign 


Government charg 
iffairs. Upon recognitior llowance of the claim 


by the State Department and certification of its action 
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presented to the court by the Attor G ra tis u 
court’s dut to surrender the vess I ibelar 
to the relief obtainable through diplo negotiations 
[his practice is founded upon t olicy, recognize 
both by the Department ot State and the « ts, that o 
national interest will be better served in such cases if the 
wrongs to suitors, invelving our relations th a friend 
foreign power, are righted through dip egotiations 
rather than by the compulsions of jud proceedings 
Finally, the Chief Justice says, on tl question of 
waiver by the Peruvian governme! 
"We cannot say that the Republic ot Peru has 1 ved 
immunity. It has consistently declare s relian n 
immunity, both before the Departme! l trl 
court. Neither method of asserting mmunity is 
compatible with the other. Nor, in vi f the purpose 
be achieved by permitting the immun to be asserte 
are we able to perceive any gt uund for saying that tl 
district court should disregard the « 1 of immunit 
which a friendly sovereign is author to advan b 
way of defense in the pending suit, met vecause tl 
sovereign has seen fit to preser\ s right to interpos 
other defenses. The evil consequences hich might follo 
the seizur »f the vessel are not a1 t less because 
riendly state asserts other grounds for the vessel's release 
Here the State Department has not left the Republic of 
Peru to intervene in the litigation through its Ambassad 
is in the case of The Navema [The Department h 
allowed the claim of immunity and c: 1 its action to b 
certified to the district court thro iy propriat 
channels. The certification and the re st that the vesse 
declared immune must be accepted the courts as 
conclusive determination by the political arm of the Gov 
ernment that the continued retentio if the vessel in 
terteres with the proper conduct ol ir foreign relations 
| pon the submission of this certifi ym to the distric 
court, it became the court’s dut conformity t 
est iblished principles to release the sel na to procee 


no further in the cause 
Mii Justice 


result. 


RoBERTS expressed concurrence in_ the 
\ long and elaborate dissent was filed by Mr. Justice 
FRANKFURTER. The central point is that in the Justice's 
opinion the Supreme Court has no power to review the 
action of the district court in this case, but, even as 
suming a discretionary powel! in the Supreme Court 
we should in the circumstances of th se abstain from 


exercising that power in view of the absence of any show 


e and consonant 


ing that relief equally prompt and eff 
with the national interest was not, and is not, available ir 
the appropriate circuit court of ippe¢ 
Mr. Justice FRANKFURTER traces the legislation, which 
extended over a long period of time, to relieve the 


Supreme Court of classes of litigation and enable the 


Court to pertorm its duties with competenc' ind reason 


ible dispatch Had the present cast irisen undet the 


1891 Act, there could have been a direct appeal trom 
the district court to the Supre1 Court and so th 
Supreme Court could have issued a ippropriate writ 


to preve nt frustration of its app¢ llate powers, o1 unde 


very exceptional circumstances, to accelerate th 


exercise of that power. 





There have een occasion al, but ho I itions tror 
true doctrine in employing thes ixiliary writs as 11 

cidental to the right granted by Cong1 to this Court 

review litigation, in aid of which it may become necessa1 
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issue a facilitating writ. The issuance of such a writ is, in 
ect, an anticipatory review of a case that can in due 
irse come here directly. When the Act of 1891 established 
e intermediate courts of appeals and gave to them a 
msiderable part of the appellate jurisdiction formerly 
xercised by the Supreme Court, the philosophy and 
ractice of federal appellate jurisdiction came under care 
il scrutiny [This Court uniformly and without dissent 
power to issue a writ of mandamus 


eld that it was with 
n a case in whicl did not otherwise have appellate 


irisdiction 


Che dissenting opinion continues 

The Judiciary A f 1925 was aimed to extend the 
Court’s control ove business by curtailing its appellate 
irisdiction drastic Relief was given by Congress to 
nable this Court to discharge its indispensable functions 
/f interpreting the Constitution and preserving uniformity 


nf decision among eleven intermediate courts of ap 


the Civil War—to speak only of 
the pr zal scope of the appellate jurisdic 
yn of this Court ioht more cases here than even the 


pe ils Periodic illy 


cent times 


most competent could wisely and promptly ad 


idicate Arrears me inevitable until, after a long 
egislative travail, t tablishment in 1891 of intermediate 
ippellate tribunals 1 this Court of a large volume of 


yusiness. By 1916 Congress had to erect a further dam 


iwainst access to tl Court of litigation that already had 
been through two | r courts and was not of a nature 
illing for the judgment of the Supreme Court. Act of 
September 6, 1916 ) Stat. 726. But the increase of busi 
ness—the inevitable aftermath of the Great War and of 
renewed legislative tivity—soon caught up with the 


led by the Act of 1916. The old evils of 


Absorption of the 


meager re lief affor 


n overburdened ket reappeared 


appellate jurisdiction of the Supreme Court by cases that 
should have gone rr been left with, the circuit courts 
of appeals resulted it njustifiable subordination of the 
national interests in the special keeping of this Court. 
lo be sure, the s tion was not as bad as that which 


called the circuit rts of appeals into being. In the 


eighties three to f years elapse d between the docketing 


ind the hearing o Se gut it was bad enough. In 
1922 Chief Justis reported to Congress that it took 
from fifteen to eigl n months for a case to reach argu 
ment. 
* * * 
The present p of this Court to review directly 


listrict courts must be determined by the 
posed in the Act of 1925. The 


IS significant 


decisions of « 
restrictions Cong 
that 


language ol 


‘A direct revie\ Supreme Court of an interlocuto 


ry or final judgn decree of a district court may be 
had where it is so provided in the following Acts or parts 
of Acts, and not erwise “. 13 Stat. 936, 938 
italics provided 

This case does 1 fall even remotely within any of these 
five Acts. We have thus been given no appellate jurisdic- 
tion over this controversy, but by resort to so-called an 


cillary writs we exercising appellate jurisdiction here 


But when we nnot have jurisdiction in a case on 


ippeal no prot ( in be ancillary to it 
The Justice then takes up the objection that no 


mention was made in Congress of the appellate jurisdic 


tion through use of ancillary writs. On this the 
Justice says 
But it would not be the first time in the history of judiciary 
legislation that eminent jurisdictional authorities and ex- 


pert draftsmen, preoccupied with major problems in a 
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large scheme for relieving this Court of undue business, 

have been forgetful of minor aspects of jurisdiction. 

For more than half a century the desire of Congress to cut 

down the appellate jurisdiction of this Court has been 

given effect in a variety of situations even though Congress 

did not adequately express such purpose. 

Next the Justice discusses the suggestion that practice 
since 1935 sanctions the assumption of jurisdiction in 
the present case. After an extended analysis of cases 


under the 1925 Act, he concludes that— 

Authority exercised sub silentio does not establish jurisdic 

tion. 

In arguing that the Supreme Court should not exercise 
jurisdiction in cases of this kind, even if jurisdiction 
were found to exist, the Justice says in the first place: 

In deciding whether to give a latitudinarian or a 
restricted scope to the appellate jurisdiction of this Court, 
the important factor is the number of instances in which 
applications for the exercise of the Court's jurisdiction has 
been or may be made, not the number of instances in 
which the jurisdiction has been exercised. And so it tells 
little that less than ten applications for mandamus have 
been granted since the Act of 1925. What is far more im 
portant is that merely for the first seven Terms after that 
Act not less than seventy-two applications for such writs 
were made. Every application consumes time in considera 
tion, whether eventually granted or denied 
Finally, says the Justice, 

Had the Court jurisdiction, this case would furnish no 
occasion for its exercise. On whatever technical basis of 
jurisdiction the availability of these writs may have been 
founded, their use*has been reserved for very special cit 


cumstances: However varying the language of justification, 


g 
these ancillary writs have been issued only to further some 
imperative claim of justice. 

No palpable exigency either of national or international 
import is made manifest for seeking this extraordinary 
relief here. For all practical purposes the litigation has 
ceased to concern a vessel belonging to a sister republic. 
While, to be sure, the legal issues turn on the claim of 
sovereign immunity by Peru in a vessel libeled in an 
American harbor, the ship has long since been released 
and the actual stake of the controversy is a bond. Thus 
the case for our intervention, to the disregard of the 
circuit court of appeals, cannot be put higher than the 
propriety of vindicating the dignity of a friendly foreign 
state... . To require a foreign state to seek relief in an 
orderly fashion through the circuit court of appeals can 
imply an indifference to the dignity of a sister nation only 
on the assumption that circuit courts of appeals are not 
courts of great authority. Our federal judicial system pre 

supposes the contrary. Certainly this Court should in 
every possible way attribute to these courts a prestige which 
invites reliance for the burdens of appellate review except 
in those cases, relatively few, in which this Court is called 
upon to adjudicate constitutional issues or other questions 
of national importance. 

Ihe Justice ends with an argument for keeping the 
Court’s docket clear for the cases with which it alone can 
deal. 

To remit a controversy like this to the circuit court of ap 
peals where it properly belongs is not to be indifferent to 
claims of importance but to be uncompromising in safe- 
guarding the conditions which alone will enable this 
Court to discharge well the duties entrusted exclusively to 
us. The tremendous and delicate problems which call for 
the judgment of the nation’s ultimate tribunal require the 
utmost conservation of time and energy even for the 
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ablest judges. Listening to arguments and studying records 
and briefs constitute only a fraction of what goes into the 
judicial process. For one thing, as the present law reports 


compared with those ¢ 


f even a generation ago bear ample 


testimony, the types of cases that now come before the 


Court to a considerable extent require study of materials 
outside the technical law books. But more important, the 
judgments of this Court are collective judgments. Such 


judgments presuppose ample time and freshness of mind 
for private study and reflection in preparation for discus 
Without adequate 


be adequaté reflection 


sions in Conference. study there cannot 
ithout adequate reflection theré 
cannot be adequate discussion; without adequate discussion 
there cannot be that mature and fruitful interchange of 


minds which is indispensable to wise decisions and 


luminous opinions 


It is therefore imperative that the docket of the Court be 
kept down, that no case be taken which does not rise to the 


significance of inescapability for the responsibility en 


trusted to this Court. Every case that is allowed to come 


] 


iere which, juc 1 by these standards, may we ve le 
/ hich, judged by tl t 1 ll be left 


either to the state courts or to the circuit courts of appeals, 


makes inroads upon thought and energy which properly 
belong to the limited number of cases which only this Court 
can adjudic ite. Even a judge of such unique gifts and 


experience as Mr. Justice Holmes felt at the very height of 


his powers, as we now know, the whip of undue pressure 
in his work... . 

In a case like this, we should deny our power to exercise 
jurisdiction. But, in any event, we should refuse to exercise 
it. By such refusal we would discourage future applications 
of a similar kind, and thereby enforce those rigorous 
standards in this Court’s judicial administration which 
alone will give us the freshness and vigor of thought and 
spirit that are indispensable for wise decisions in the causes 
committed to us 


Mr. Justice Reev was of the opinion that the Supreme 
Court had jurisdiction to grant the writ requested, but 
concurred in this dissent on the ground that applica- 
tion for the writ sought should have been made first to 


the circuit court of appeals. 


I dgar R 
Jose ph M 


Kraetzer for 
Rault for the 


The case was argued by M1 
the petitioner and by M1 


respondent. 


Criminal Law—Defendant Alleging Conviction in State 
Court by Known Use of Perjured Testimony— 
Inherent Power of Original Court to Inquire 
into Claim—Due Process 


A defendant in a state court is not denied due process of law, 
although habeas corpus is not available, if the trial court can 
act by writ of error coram nobis, but, the situation having changed 
by reason of a later decision of the highest court of the State, 
the case is remanded for further consideration. 

People of the State of New York ex rel. v. Joseph H 
Wilson, 87 L. ed. Adv. Ops. 794; 63 Sup. Ct. Rep. 
U.S. Law Week 4308. (No. 72, decided April 12, 1943) 

Whitman was convicted of manslaughter in the first 
degree upon the verdict of a jury in the Court of Gen 
eral Sessions of the City of New York, and was sen 
tenced to imprisonment for from ten to twenty years, 
five to ten years of this term being additional punish 
ment under the statute, because he was armed. 


9Q9O 


aQen 
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After nearly eight years he was released on parole 
but later he was returned to prison as a delinquent 
He then applied to the Special Term of the Supreme 
Court for a writ of habeas corpus, alleging that his 
conviction had been procured through the use of per 
jured testimony knowingly used by the prosecution 
and that thus under the Mooney case he had been de 
prived of his constitutional rights under the due process 
clause of the Fourteenth Amendment. The writ was 
dismissed. l pon appt al to the \ppe llate Division the 
order of dismissal was afhrmed, the court saying: “On 
this habeas corpus proceeding, he [the defendant] 
questions the propriety of his original sentence, claim 
ing that he was not guilty of the crime charged and also 
that it, in effect, amounted to two sentences rather than 
a single sentence. We find no merit in these conten 
tions and that, in any event, he may not raise the first 
question by habeas corpus. He should have appealed 
from the judgment of the Court of General Sessions.” 
Both the Appellate Division and the Court of Appeals 


denied leave to appeal from this order of afhirmance. 


Whitman thereupon applied to the Supreme Court of 
the United States for a writ of certiorari, and the Su 
preme Court took the case; and, as the petitioner was a 
poor person without counsel of his own selection, the 
After the 
argument in the United States Supreme Court, the New 


Court appointed counsel to represent him. 


York Court of Appeals entered a further order dismiss 
ing Whitman’s attempted appeal to that court as of 
right from the order dismissing his application for 
habeas corpus, on the ground that the case is one where 
appellant is not entitled to a writ of habeas corpus 
under Section 123 of the New York Civil Practice Act. 
This section is to the effect that a person “is not en- 
titled to” the writ “where he has been committed or is 
detained by virtue of the final judgment or decree of 


a competent tribunal of civil or criminal jurisdiction.” 


In his original brief and on oral argument for the 
respondent (prison warden) the Attorney General of 
the State of New York took the position that the con- 
stitutional validity of the defendant’s detention could 
be tested on habeas corpus, and that the state therefore 


had provided due process of law for the defendant. 


After the oral argument, however, another case was 
decided by the New York Court of Appeals, which, in 
United States Court, 


the opinion of the Supreme 


changed the legal situation. In the new case, Lyons v. 
Goldstein, 290 N. Y. 19, decided March 4, 


er claimed that his plea of guilty had been induced by 


1943, a prison 


fraud and misrepresentation on the part of a prosecut 
ing official. Ihe New York court said: “We are not con 
cerned with the merits of the intervener’s [defendant's] 
application. The only question which we consider o1 
upon which we pass is whether the tribunal before 
which the application was made has power, under any 
circumstances to hear and determine an application to 
r 


reopen a judgment of conviction which is based upon 
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and misrepresentation after the judgment has 
5 


ntered and sentence has been imposed and the 
lant has commenced his term of imprisonment.” 


this the Court of “The inherent 


\ppeals said 
of a court to set aside its judgment which was 
ired by fraud and misrepresentation cannot be 
ed... . The power was exercised in criminal cases 
mon law through the writ of error coram nobis.” 
ourt thereupon followed what it called “the over- 
ning weight of authority” by holding that “inher 
irisdiction exists in the court to entertain an appli- 
1 such as the intervener [defendant] here seeks to 


nt. 


the light of Lyo Goldstein the Attorney Gen 
»! New York now took a new position in the Whit 
case, contending that the exclusive remedy avail 
to Whitman was a proceeding coram nobis in the 
t of General Sessions, where he had been convicted, 
that the proceeding actually taken (habeas corpus) 
not available. However, the United States Supreme 
t, ina per curiam opinion (five judges) said: 

If habeas corpus is not an appropriate remedy under the 


te law, the present proceeding must be dismissed. But 


] 


are unable to dec this question with finality, or to 


olve the contentions with respect to it, in advance of a 
ntrolling decision of the New York courts. In view of the 
inged situation resulting from the decision in Lyons 1% 
:oldstein after we gTrante d certiorari, we think it appropri 


and to remand the cause to the 


e to vacate the judgmer 
ite court for its determination in the light of that decision 
nd for such further or other proceedings as may be deemed 


lvisable. 


Mr. Justice RuTLEpGE took no part. Mr. Justice 


NKFURTER (Justices ROBERTS and REED agreeing with 
dissented, saying 


Unless I misappr the controlling decisions of the 


w York Court of Ay ils and the authoritative commen 
y thereon by the ef judge of that court, in a sub 
ssion before us, New York recognizes the right which 
titioner seeks to vindicate here by providing a procedure 
asserting it different from that which petitioner has 
irsued. Petitioner has sought to prove his claim in the 
ew York courts through the writ of habeas corpus. 
[hat writ in New York merely tests the legality of a de 


ntion according to face of the record. .. . New York 


ognizes the const yal duty to provide a remedy for 
ch a claim as a1 inder the doctrine of Mooney i 


lohan. But New 


not by habeas cory 


rk’s remedy for testing such a claim 


by appropriate motion before 


e court in wh tl sentence of conviction was 
ndered 

Since the argum«¢ n this case, the New York Court of 
\ppeals formally dismissed petitioner's appeal to that court 

ym the order of the Appellate Division denying him 
ibeas corpus, on th sround that “the case is one where 
ippellant is not entitled to a writ of habeas corpus under 
Section 1231 of the ¢ Practice Act But inasmuch as 
the constitutional questions which appellant asked the 


to use language of Chief 


court to review are s ntial 
Judge Lehman under New York practice, have 
‘ 


vone to the Court of Appeals as of right if habeas corpus 


vere the proper ret ly Ihe merits of petitioner’s con- 


VoL. 29 


stitutional claim have therefore never been passed on by, 
because never presented in an appropriate proceeding to, 
the highest available New York court. Consequently, it 
cannot be entertained here. Since petitioner has miscon 
ceived the mode by which his constitutional claim may 
properly be brought before the New York courts, this 
petition should be dismissed. 
The case was argued by Mr. Charles E. Hughes, Jr., 
for Whitman and by Mr. Bernard L. Alderman for the 


warden. 


Indian Nations—Treaties and Agreements— 
Duty of Government to Enforce 


The United States guaranteed protection for Indian tribes 
and their lands but did not guarantee collection of sums alleged 
to be due from railroads for right of way rental and surplus 
station grounds. 


The Creek Nation v. U. S.; The Seminole Nation v. 
U’. §.,87 L. ed. Adv. Ops. 734; 63 Sup. Ct. Rep. 784; U. S. 
Law Week 4287. (Nos. 321, 322, decided April 5, 1943) . 


These two Indian tribes brought suit in the Court of 
Claims against the United States under a statute giving 
to that court jurisdiction over claims under any treaty 
or agreement between the United States and the tribes. 
The cases arose out of the alleged taking and use of por- 
tions of tribal lands by private railroad companies, and 
the tribes contended that the railroads took land not 
necessary for their purposes and failed to make mileage 
payments prescribed by law, and that the United States 
by treaty or agreement had guaranteed collection of 
such items for the benefit of their wards, the Indian 
tribes. The government denied any duty to indemnify 
the tribes under the treaties and agreements relied 
upon. The Court of Claims dismissed the suits on the 
ground that no cause of action was stated within the 


special jurisdictional acts of 1924. 


In 1866 the tribes granted a right of way to such rail 
roads as the United States might later authorize across 
the country which is now the State of Oklahoma. Up to 
1902 Congress passed many special acts giving such 
authority. In 1902 a general statute on the subject was 


passed. 


The claim of the tribes is thus stated by Mr. Justice 
BLAcK in delivering the opinion of the Court: 


The Indians allege that the railroads have not complied 
with the terms of the treaties and statutes in that they 
have taken and held certain station reservations unneces 
sary for railroad purposes for their own benefit, that they 
have received rents and profits from the use of these lands 
and that they have failed to pay the annual mileage charge. 
They ask that the government indemnify them for the 
value of the lands allegedly wrongfully taken, for rents and 
profits accruing to the railroads from their use of those 
lands, and for the mileage charge. 

It must be emphasized that this action is brought, not 
against the railroads which have committed the asserted 
misdeeds, but against the government for its failure to 
collect the sums claimed for the petitioners from the rail 


283 





roads. The question for decision here, therefore, 1s 


whether assuming arguendo that the railroads are at fault 
the government was obligated to compel restitution or to 
recover damages; and if the government failed to do thes« 
things, whether it had a duty to make the Indians whole 
Ihe opinion then considers in detail three things re 
lied on by the tribes: the treaty of 1866, the general act 


of 1902, and a special act of 1906 
(1) Under the 


to the tribes “quiet possession of then country, and pro- 


treaty, the United States guaranteed 


tection against hostilities on the part of other tribes.’ 


Chis was in return for an agreement on the part of the 


Indians to remain at peace with all other Indian tribes 


We conclude that, whether or not the guarantee is 


limited to military protection language did not obli 


gate the United States to con nsate the tribes for en 
croachments by railroads acting under color of right. Keep 
I 


ing the peace ind protecting the Indians was a difficult 


ind at times almost impossible, task, and we cannot assum¢ 
that the government meant to guarantee reparations fol 
breach of quiet possession without single explicit word 
in the Treaty to that effect Where reparations wert 
planned clear language was used Thus in the section 
quoted ibove hostile tribes, and not the government, were 


explicitly made liable for the tribe’s depredations. There 
is no such provision putting a sit lar liability for losses of 
any sort on the United States \ promise by the govern 
ment to try to keep the peace is not equivalent to a promis 
to make payments if the peace is not kept; 

Finally, on this first point, the opinion says: 

possessior illed for a series of 
legislative, administrative, and military judgments, but was 


[he guarantee of quiet 


not a pledge of monetary reparation 


I 


(2) The 1902 act provided for compensation by the 


railroads to the , tribes for land taken, and established 
Anothe 


provision was that where a railroad is constructed 


with judicial review 


a system of valration, 
under the provisions of this Act there shall be paid by 
the railroad company to the Secretary of the Interiot 
for the benefit of the particular tribe or nation through 
whose lands any such railroad may be constructed, an 
annual charge of fifteen dollars per mile.” 


We conclude that the words of this section were a 


direction to the Secretary to make the facilities of his 
office available for the payment of a form of tax. It pro 
vides that the railroads shall pay the tax to the Secretary 
but puts no mandatory duty on the Secretary to do the 
work ot collect mt We not s ppose Irom any evide nce 
before us either of legislative history or administrative prac 
tice that the United States rep edl issumed obligations 
to indemnify the Ind tribes for charges which railroad 
companies, telephone companies, and telegraph companies 
constructing lines across Indian lands may have failed 


to pay. 


(3) Section 11 of tl ict of 1906 provided that “all 


revenues of whatever characte iccruing to the 


Creek and Seminole tribes, whether before or after dis 
solution of the tribal governments, shall... be collected 


by an officer appointed by the Secretary of the Interior 


] 


under rules and regulations to be prescribed by him.’ 


This language . . . does not make the government a 


guarantor that sums owing will be paid 


In conclusion Mr. Justice BLACK says 
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That the government did not mean to assume an in 





surer’s responsibility for the payment of sums claimed b 
the Indians against the railroads is further shown by 
fact that the Indians retained their own independent re 


edy for wrongs done them. The tribes have not yet be 


dissolved ind they have had both iS a eneral le ral rig] 





and by virtue of the very section of the 1906 Act unde 
discussion here, the power to bring actions on their own 
behalf That the United States a 1 right to t 
did not necessarily preclude the tribes from bringing their 
own actions. 

We are asked here to impose a liability on the gover 


ment to these Indians for wrongs gedly committed 


against the Indians by others. Appreciating the desire of 
Congress to recognize the “full obligation of this natior 
to protect the interests of a dependent people,” . we are 
unable to find in the words of the treaties or statutes upon 
which this action rests any such prodigal assumption by 
the government of other people’s liabilities as that for 


which the petitioners contend her: 


Mr. Justice Murpuy dissented, saying 


As a people our dealings with the Indian tribes have been 
too often marked by injustice, neglect and even ruthless 
disregard of their interests and necessities. As a nation 


we have incurred moral and political responsibilities 
toward them and their descendants which have been re 
quited in some measure by treaties and statutes framed 


for the protection and advancement of their interests 
Ihose enactments should always be read in the light of 
this high and noble purpose, in a manner that will give 
full scope and effect to the humane and liberal policy that 


has been adopted by the Congress to rectify past wrongs 


We have held that the government in its relations with 
the Indian tribes occupies the position yf a fiduciary, tha 
the relationship is similar to that of guardian and ward 
ies of the 


and that the duties and responsibilit United 


States toward its wards require a generous interpretation 


If the railroads failed to pay to the Secretary the re 


quired annual charges for each mile of road constructed, it 
was the Secretary’s duty to act to prote ct the Indian bene 
ficiaries who should not be expect d to assume the burden 


of acting on their own behalf, especially when the pay 
ments were to be made to the Secretary and not to them 

Ihe present claim to mileage charges undoubtedly 
is an equitable one arising out of those statutes and is 
therefore within the scope and purpose of the jurisdictional 


acts. 

Mr. Justice 
the views in Mr. Justice Murpny’s dissenting opinion 
argued by Mr. Paul M. Niebell for the 
Indians and by Mr. Archibald Cox for the 
States. 


FRANKFURTER expressed agreement with 


] he case Was 


United 


Personal Injury to Seaman—Duty of Shipowner 


A shipowner is bound to furnish medical care for an injured 
seaman—hospitalization on shore if necessary—and the selection 
of a competent ship’s doctor does not discharge the liability. How- 
ever, no negligence of the doctor is shown in this case although 
the diagnosis was wrong. 

Joseph DeZon v. American President Lines, 87 L. ed 
Adv Ops. 768; 63 Sup. Ct. Rep 814; U. S. Law Week 
1280. (No. 436, decided April 5, 1943 
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REVIEW OF RECENT SUPREME COURT DECISIONS 
wre ri he point of law in this case is stated thus by Mr. ship the maritime law annexes a duty that no private 
‘e ice JAcKson in the opening paragraph of his agreement is competent to abrogate, and the ship is com 
tw jan delivered tor the Court mitted to the maintenance and cure of the seaman for 
e he illness or injury during the period of the voyage, and in 
' Petitioner, a s¢ imat brought an action at law under the some cases for a period thereafter. This duty does not 
aad nes Act against the respondent shipowner. He alleged depend upon fault. It is no merely formal obligation and 
6 t while in the Ser of its ship he suffered injuries it admits of no merely perfunctory discharge. Its measur¢ 
ie ich resulted in the loss of his right eye because of the depends upon the circumstances of each case—the seri 
t] gligence of the ship’s doctor in treating him and in ousness of the injury or illness and the availability of aid. 
aie ling to have him hospitalized ashore. The trial court Although there may be no duty to the seaman to carry a 
cted a verdit nst him. The Circuit Court of physician, the circumstances may be such as to require 
sal \ppeals afhirme d for the reason, among others, that the reasonable measures to get him to one, as by turning back, 
i powner’s duty to the seaman was only to use due care putting in to the nearest port although not one of call, 
ee selecting a competent physician and, that being done, hailing a passing ship, or taking other measures of con 
aon is not responsible for his incompetence or negligence. .. . siderable cost in time and money. 
We are Chis holding raised mportant question of federal law — 
; upon der the Jones Act not mae pp Mea selina tow dials Comms \s for the position of the doctor— 
on | rhe facts of the case were largely undisputed. They Phe Goctes in (renting Ge seaman was engaged in the 
at for : : ; . shipowner’s business; it was the ship's duty that he was dis 
given in brief form in the dissenting opinion of Mr. charging in treating the injured eye. While, no doubt, the 
stice BLAcK, as follows e physician recognized at least an ethical obligation between 
[he petitioner's ey yan to pain him as a result of an himself and the patient, he was performing the service 
e beer cident on June 3, 1940. By 7 o'clock the next morning because the ship employed him to do so, not because the 
ithles eve was in sucl yndition that he required medical petitioner did. He was not an independent practitioner 
nNatior 1tment from the ship’s doctor and was released from called to treat one whose expenses the ship agreed to make 
ilities ity At 5 o'clock tl afternoon the vessel docked at good. 
snedinge Honolulu. The ship's doctor sent him to the Marine The Supreme Court therefore held that the ship- 
ees lospital, which \ > d at that hour, and he went to owner was “liable in damages for harm suffered as the 
crests Queens Hospital which, according to the evidence, is an : . a 
sht of cine Guaabiais nnected with the Marine Hospital result of any negligence on the part of the ship’s doctor, 
1 give nd which takes « patients temporarily. The doctor and the Court proceeded to consider whether there was 
y that Queens Hospital advised the petitioner that he should sufficient proof of negligence to go to the jury, and 
rongs be released from ssel and enter the hospital at once. . 1d i > nNevative ino: 
his physician id d the seaman that he might lose ae saphe ee . . 
his eye if he returned to the ship. The doctor apparently made a wrong diagnosis, but that 
does not prove that it was a negligent one. It seemed to 
witl he petitioner sissies d to his vessel at 6 P. M. but was be the obvious diagnosis from the history which the patient 
th: nable to see the ship’s doctor until 11:30, approximatels gave him, and that appears to have been incomplete and 
ward 0 minutes befor: vessel sailed. He repeated to the not unlikely to mislead. Whether the legislative 
nite ip’s doctor the given him ashore. The seaman policy of compensating only on the basis of proven fault 
ation estified that the doctor told him that no danger would is wise is not for us to say, nor is it our function to circum 
he re : sult ping ng to san Francisco, and, since the vent it by reading into the law a theory, however dis 
ted eens ms ” ~we x: dona officer and — accredited physi guised, that a physician who undertakes care guarantees 
bene pee “sens “af ; e doctor's advice although he was cure, and that each unsuccessful effort of the physician may 
irder ry Seen be visited with a successful malpractice suit. 
pay _ See peers grew worse, treatment im the San Mr. Justice RutTtepce did not participate. Mr. 
them rancisco Hospit » cure it, and it was removed... . ie ; 
sar eae i oa Justice BLAck dissented. 
ytedly Che ship’s doctor is a licensed physician, a general , au : ; ; ; ; 
nd is ictitioner with some surgical experience, selected after — ugpeatinttcr this case oe mal a poty oF & commt decide 
iona of : . There « bes : a 4 whether petitioner lost his eye through the respondent S 
ul inquiry. There was testimony that authority to negligence? I agree with the Court that the shipowner 
e ide whether a seaman should be treated, and the was liable for the negligence of its doctor, and I agree 
cies nner of treatment, was vested in the master of the further that the Jones Act is not a workmen's compensation 
non sel, who had authority to disregard anv recommenda- act and does not impose liability without fault; but I do 
r the 1 of the ship’s doctor in this regard not agree that court may substitute its judgment on the 
seal : en jiaaes facts for the decision of a jury when, as here, there is room 
Mr. Justice JACKSON says: for reasonable difference of opinion on the critical issue 
The Circuit Court of Appeals in considering this case of the case. I think there was sufficient evidence to permit 
eld that the shipowner’s duty ended with the exercise of a jury to find negligence in the doctor's failure to leave the 
isonable care to securé competent general practitione: petitioner at Honolulu for hospital treatment. 
nd since there could be no question that such care had Directing a verdict against the petitioner in this case is 
- been exercised, the shipowner could not be held liable in substituting judicial for jury judgment on factual questions 
lamages for harm that could have followed the negligence which can as readily be decided by the layman as by the 
jured f the ship’s doctor. In our opinion this was error. lawyer. When we consider the weight of the evidence and 
etn Che Jones Act gives to seamen suffering personal in- resolve doubtful questions such as these, we invade the 
ough iry in the course of their employment the same rights historic jury function. I he right of jury trial in civil cases 
s railway employees have under the Federal Emp! it at common law is a basic and fundamental feature of our 
ed Spee ive _ ployers system of federal jurisprudence which is protected by the 
Veek tability Act. The duty of the shipowner is thus stated Seventh Amendment.” . This constitutional command 
by Mr. Justice JACKSON: should not be circumvented. 
When the seaman becomes committed to the service of the Justices Doucias and Murpny joined in this dissent. 
— May, 1943 Vor. 29 285 
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The case was argued by Mr. Herbert Resner for 
DeZon and by Mr. Edward I 


ship company. 


Treadwell for the steam 


Income Tax—Corporations—Permitting Profits 
to Accumulate Unreasonably in Order 
to Avoid Surtax 


The Board of Tax Appeals’ conclusion that this corporation 
was used to prevent surtax on stockholders by accumulating 
profits is sustained by the Supreme Court. 


Helvering v. Chica Stock J ls Co., 87 L. ed. Adv 
Ops. 790: 63 Sup Ct. Rep [ S. Law Week 4303 


| 
(No. 488, decided April |] 


» 1943 


The Commissioner assessed fifty per cent additional 


income taxes against the Chicago Stock Yards Co. for 
1930, 1932, and 1933, under the section of the applicable 


Revenue Acts which provided that 1f any corporation 


is formed or availed of for the purpose of preventing 
the imposition of surtax upon its shareholders through 
the medium of permitting its gains and profits to ac 
cumulate instead of being divided or distributed, the 
additional tax shall be imposed. That the corporation 


“is a mere holding or investment company,” or that 


the gains or profits are “permitted to accumulate beyond 
the reasonable need of the business,” is declared, by sub 


section (b) , prima facie evidence of a purpose to avoid 


the surtax. 


[Ihe Board of Tax ifirmed the Commis 


sioner, and the Circuit Court 


Appeals 
of Appeals for the First 
Circuit reversed both. The Supreme Court granted 


certiorari. 


The facts were these F. H. Prince of Boston became 


Stock Yards Co., 


among other assets connected with stock yards activities 


the sole owner of the Chicag: which, 


in Chicago, owned most of the common stock of a New 
Jersey predecesso1 corporation This latte corporation 
had outstanding preferred stock, mortgage bonds, and 
fixed obligations of subsidiaries which it had guaran 


teed. To take up these obligations, and become the sok 
owner of the entire stock yards enterprise clear of debt 
except for about $3,000,000 of its own bonds, the Chi 
cago Stock Yards Co required is of December 31, 1929 
the expenditure of about $28,000,000 by 1940, at which 


time the charter of the New Jersey corporation would 


expire. At the close of 1929 the “entire stock yards en 
terprise,”” just referred to, had cash and liquid assets 
of nearly $22,000,000, and fixed and other assets of a 
On December 31, 1929, the 


assets of the Chicago Stock Yards Co. exceeded its liabil 


book value of $40.000.000 


ities, including its capital stock, by over $19,600,000 
From that date to the close of 1933 its earnings were 
over $10,000,000, of which $400,000 a vear was paid out 
in dividends and over $8,600,000 was added to earned 


surplus. 
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In the opinion ol the Court, delivered by Mr. Ju 
Roserts, he states and analyzes the facts, and says: 


\ corporate practice adopted for mere convenien 
other reasons, and without tax significance when adopt 
may have been continued with the tional motive 
avoiding surtax on the stockholders. The Board’s co; 
clusion may justifiably have been reached in the view 
whatever the motive when the practice of accumul 


was adopted, the purpose of avoiding surtax induce 


aided in inducing, the continuance of the practice 
rhe Board, the court below, and the parties in brief 


irgument have discussed many facts thou 


to the purpose of the accumulation of surplus by th 


] | 


spondent. The interrelation of the taxpayer and the 


corporations involved in the enterprise, the expiratior 


, 
I 
the New Jersey Company's charter, the policy or obliga 
of the taxpayer to provide for the payment of the debts 
the New Jersey Company and its subsidiaries, the relat 
of Mr 


corporations, the financial transactions between him and t) 


Prince as officer and active manager of under] 


respondent, are discussed and arguments pro and con 


] 


based thereon in an effort to pro r to disprove 


character of the respondent, the necessities of its busines 


and the nature of the relationship between it and Mr 


Prince 


If we eliminate these matters from consideration and ti 


the respondent as a controller, manage ind, toa ] 
extent, the proprietor of the entire enterprise, we think 1 
Board’s conclusion of fact has support n the evidence 


must be acce pted 


Mr. Justice Roperts concludes 


The respondent's position is tl is the New fe 
I ] 

Company's charter was to expire in 1940, and as 

respondent was under what it deemed moral, and, indee 


i legal obligation to pay off the mortgage debts of 
New Jersey Company and its subsidiaries and to redeem 


outstanding stock, the accumulation ol 


irnings was ne 
sary to the preservation of its business. There are 
the sole stockholder, if 


could equally 1 


sufficient answers. Mr. Prince 
receipt of the respondent's earning 


have done what the respondent proposed to do, that 


turn accumulated earnings into invested capital. And 


evidence shows that the New Jersey Company’s charter cou! 


have been renewed in 1940. Continuance or refinancing 


such an enterprise on the face of things would have bee 
pi icticable. 


We cannot say that the Board’s conclusion th 


ré sponde nt was availed of for the purpose ol preventing ul 
1 


imposition of surtax upon its stockholders, through 


medium fits, is without 


accumulation of its pr 
stantial support 


The judgment is reversed 


The case was argued by Mr. Assistant Attorney G 
eral Clark for Helvering and by Mr. George Whart 


Pepper for the Stock Yards Compan 


Income Tax—Stock Dividend Not Taxable Unless 
Proportional Interest of Stockholder Essentially Change 


When the taxpayer, before and after a stock dividend of any 
kind, owns the same interest in the net value of the corporation, 
there is no taxable income. 


Helvering v. Sprouse; Strassburge Commisst 
87 L. ed. Adv. Ops. 732; 63 Sup. Ct. Rep. 791; U. S. ] 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


ek 4294. (Nos and 66. decided April 5, 1943). 


These two cases involved the taxation of stock 
idends, and the Supreme Court sustained the tax- 
affirming the first and 


ver’s contention in each case, 


versing the second. In each, the earnings available for 
vidends were in excess of the value of the new stock 


sued 


In the Sprouse case, from the Ninth Circuit, the com 
iny had only two classes of stock, voting common and 
yn-voting common. A dividend of non-voting com- 
on was distributed to all stockholders, voting and non- 
ting. Neither the non-voting rights of the voting 
ymmon, nor its right to share in dividends and in 
quidation, was altered by the distribution. Sprouse 


eld only voting stock. The Comissioner of Internal 


Revenue assessed him on the stock dividend as income, 


nd the Board of Tax Appeals sustained the Com 
issioner. The (¢ it Court of App als reversed, and 


he Supreme Co affirmed the Circuit Court of 


\ppee ls. 

In the other case, from the Second Circuit, the entire 
tock of a corporation—200 shares of common—was 
ywned by Strassburger. A new class of stock was created, 
onsisting of 500 shares of preferred. Fifty shares of this 
new stock were distributed as a stock dividend, all of 


the distribution going to Strassburger as the sole owner 
of the existing stock. He did not sell any of his new 
The Com- 


missioner treated it as income to Strassburger, and the 


stock, and no dividends were paid on it. 


Board and the Circuit Court of Appeals sustained the 


e. | ‘ 
Commissioner. The Supreme Court reversed. 


Mr. Justice Roperts, in his opinion, said: 


We think the judgment in No. 22 was right and that 
in No. 66 erroneous. The cases are ruled by Helvering v. 
Griffiths [decided Mar. 1, 1943]. While the petitioner in 
No. 66 received dividend in preferred stock, the dis 


tribution brought about no change whatever in his interest 


in the corporation. Both before and after the event he 
owned exactly the same interest in the net value of the 
corporation as befor At both times he owned it all 


] 


ind retained all ncidents of ownership he had en- 


joved be lore 


Mr. Justice RUTLEDGE took no part. Justices REED, 
FRANKFURTER, and JACKSON dissented, expressing the 
iew that Koshland Helvering, 298 U.S. 441 (1936), 


equired a contrary conclusion As to this, Mr. Justice 


RoOBERTs said in the majority opinion: 

We think Koshland v. Helvering distinguishable. That 
was a case where there were both preferred and common 
stockholders and where a dividend in common was paid 
on the preferred. We held, in the circumstances there 
disclosed, that the dividend was income but we did not 
hold that any change whatsoever in the character of 
the shares issue dividends resulted in the receipt of 
income. On the contrary the decision was that, to render 
the dividend taxable as income, there must be a change 


brought about by the issue of shares as a dfvidend whereby 


the proportion nterest of the stockholder after the 
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distribution was essentially different from his former in 
terest. 


The case was argued by Mr. Leo Brady for Strass 
burger, by Mr. Charles E. McCulloch for Sprouse, and 
by Mr. Arnold Raum for the Commissioner of Internal 
Revenue. 


Copyright—Construction of Statute—Power of Author 
to Assign in Advance his Right of Renewal 

An author can assign his original copyright, and, after he has 
secured it, the renewal copyright as well; his interest in the re- 
newal can also be assigned by him before the renewal. 

Fred Fisher Music Co., Inc. and George Graff, Jr. v. 
VM. Witmark & Sons, 87 L. ed. Adv. Ops. 742; 63 Sup. Ct. 
Rep. 773; U.S. Law Week 4283. (No. 327, decided April 
5, 1945 


rhis is a copyright case, turning on the construction 
of the statute. Justice FRANKFURTER, delivering the 
opinion of the Court, says: 


rhis case presents a question never settled before, even 
though it concerns legislation having a history of more 
than two hundred years. The question itself can be stated 
very simply. Under § 23 of the Copyright Act of 1909, 
35 Stat. 1075, as amended, a copyright in a musical com 
position lasts for twenty-eight years from the date of its 
first publication, and the author can renew the copyright, 
if he is still living, for a further term of twenty-eight years 
by filing an application for renewal within a year before the 
expiration of the first twenty-eight year period. Section 
42 of the Act provides that a copyright “may be assigned 
. .. by an instrument in writing signed by the proprietor 
of the copyright Concededly, the author can assign 
the original copyright and, after he has secured it, the 
renewal copyright as well. The question is—does the Act 
prevent the author from assigning his interest in the 
renewal copyright before he has secured it? 


Ihe copyright involved was for the popular song, 
associated with the name of Chauncey Olcott, “When 


” 


Irish Eyes Are Smiling.” The Justice examines at con 


siderable length the history and purpose of copyright 
legislation, and concludes that an author may make 
a valid agreement to assign his renewal privilege in 
advance of the twenty-eighth year of the original term. 


... We are asked to recognize that authors are congenitally 
irresponsible, that frequently they are so sorely pressed 
for funds that they are willing to sell their work for a mere 
pittance, and therefore assignments made by them should 
not be upheld. It is important that we distinguish between 
two problems implied in these situations: whether, despite 
the contrary direction given to this legislation by the 
momentum of history, we are to impute to Congress the 
enactment of an absolute statutory bar against assign 
ments of authors’ renewal interests, and secondly, whether, 
although there be no such statutory bar, a particular as 
signment should be denied enforcement by the courts 
because it was made under oppressive circumstances. The 
first question alone is presented here, and we make no in 
timations upon the other. It is one thing to hold that 
the courts should not make themselves instruments of in 
justice by lending their aid to the enforcement of an 
agreement where the author was under such coercion of 
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circumstances that enforcement would be unconscionable 


It is quite another matter to hold, as we are asked in 


this case, that regardless of the circumstances surrounding 
a particular issignment, no agreements by authors to assign 
their renewal interests are binding 

It is not for courts to judge whether the interests of 
1uthors clearly lie upon one side of this question rather 
than the other. If an author cannot make an effective 
assignment of his renewal, it may worthless to him when 
he is most in need. Nobody would pay an author for some 
thing he cannot s¢ We cannot draw a principle of law 
from the familiar stories of garret-poverty of some men of 
literary genius. Even if we could do so, we cannot say that 
such men would regard with favor rule of law preventing 
them from realizing on their assets when they are most in 


need of funds 

Mr. Justice RuTLEDGE took no part in the considera 
tion or decision of this case 

Mr. Justice Brack, Mr. Justi DouGLAS, and Mr 
Justice Murpuy conclude that the 


language and history of the copyright law in the dis 


analysis of the 


senting opinion of Judge Frank in the court below, 


125 F. 2d 949, 954, demonstrates a Congressional] purpose 


1 1 


to reserve the renewal privil for the personal benefit 
of authors and their families. They believe the judg 
ment below should be reversed 

The case was argued by M1 
Fisher Co. and by Mr 


& Sons 


John Schulman fo 
Robert W. Perkins for Witmark 


SUMMARIES 


Practice in Criminal Cases—Review of Order Sustaining 
Demurrer to Indictment—Appeal Must Go to Circuit. 
Court of Appeals when Trial Court Assigns Another 
Ground Besides Invalidity or Construction of 
Statute 


United States 7 Swift and Co., 87 L 


ed. Adv. Ops 
647; 63 Sup. Ct. Rep. 684; U. S. Law Week 4276. (No 
529, decided March 15. 1943 


This case involved a direct appeal to the Supreme 
Court from a judgment of a district court setting asid 
an indictment under the Sherman Act. Such an appeal 
may be taken only when the trial court’s action is based 
on the invalidity or the construction of a statute. In the 
present case a number of packers and commission firms 
were charged with agreeing to purchase lambs only on 
the Denver Livestock Exchange, instead of buying direct 
from producers in the country, as had been the practice 
Ihe district court dismissed the indictment on _ the 
eround that the alleged agreement and practices unde 
it are not in any way shown to have affected the price 
of lambs or the number of lambs raised, or to have 
lessened their flow in interstate commerce. This put 
the decision partly on a construction of the statute, but 
partly also on an inadequacy of pleading, and, as the 
second of these two grounds is not sufficient to sustain 
a direct appeal to the Supreme Court, the Court was 


without jurisdiction to consider the appeal. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Such an appeal to this Court does not lie when the distri: 
court has considered the construction of the statute | 


ground 





has also rested its decision upon the independe 
a defect in the pleading. 
Ihe previous practice in this regard, the Court said 
is confirmed by the amendment of May 9, 1942, to the 
Criminal Appeals Act, and the appeal must be trans 
ferred to the Circuit Court of Appeals for the Tenth 
Circuit. 


Ihe opinion was per curiam. Mr Justice RUTLEDGE: 


took no part. Justices BLack, Doucras, and Murphy 
dissented, on the ground that the judgment below was 
based on a “construction” of the Sherman Act. Mr 
Justice JACKSON concurred specially, expressing agre 


} 


ment with the dissenting Justices that “the decision 


the district court is ‘based’ upon the construction 
the Sherman Act.” 

One-half of the membership of the Court as constitut 
it the time this case was submitted do not agree with tl 
view. . . . To persist in my dissent yuld result eithe 
in affirmance of the judgment by an equally divided Court 
or in a reargument. ... I should not desire to appt 
committed to this case as a precedent It seems the 
most sensible way out of our impasse in the imm¢e diate case 


The case was argued by Mr. Charles H. Weston for 
the United States and by Mr. Kenneth W 
for Swift and Co 


Robinson 





Bankruptcy—Chapter X—Requirements of 
Good Faith in Filing Petition 
Fidelity Assurance Association et a v. Sims et al 
87 L. ed. Adv. Ops. 725; 63 Sup. Ct. Rep. 807; U. S. Law 
Week 4290. (No. 319, decided April 5, 1943). 


‘ 


[his case presents questions concerning the construc 
tion of Chapter X of the Bankruptcy Act. J he Fidelity 
under a previous name, was engaged in selling annuity 
contracts. Faced with difficulties, it amended its char- 
ter to engage also in the insurance business, and assumed 


its present name, Fidelity Assuranc Association. Its 
difficulties continued and the Insurance Commissioner 
and the Attorney General of West Virginia instituted 
proceedings for the appointment of a receiver in a stat 
court. Officials of other states took similar action fot 
the liquidation of the Fidelity’s obligations 

Proceedings in reorganization under Chapter X wer: 
instituted, notwithstanding the pendency of the stat 
proceedings. The present certiorari raises two ques 
tions: whether (1) the debtor is an insurance company 
exempted from the provisions of the Bankruptcy Act 
and (2) the petition for reorganization under Chapt 
X was filed in good faith. 

In an opinion by Mr. Justice Roserts, the Suprem: 
Court finds it unnecessary to consider or dec ide whethe 
at the date of filing, the debtor was an insurance com 


he conclu 


pany within the meaning of the Act since t 
sion is reached that the petition was not filed in good 
faith. ° 

Section 146 of the Act provides that ‘‘a petition shal 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


deemed not to be filed in good faiths Sf .« (3) it is 
easonable to expect that a plan of reorganization 
be effected; or (4) a prior proceeding is pending 


iny court and it appears that the interests of creditors 


} 


d stockholders would be best subserved in such prior 


oceeding.” 


The Court’s conclusion on the record is that neither 
the foregoing requirements is met in the instant case 
cause: first, the Fidelity can not be reorganized as a 
ying concern; and, second, the interests of creditors 
ould be best served in the pending prior proceedings 


the various state courts 


Mr. Justice DouGcLas and Mr. Justice RUTLEDGE did 


‘t participate in the decision. 


The case was argued by Mr. Homer A. Holt for Fidel- 
by Mr. John F. Davis for SEC; by Mr. H. Vernon 


nev for Maryland Insurance Commissioner; by Mr. 


Richard H. Lauritzen for Banking Commissioner of 
Wisconsin; by Fyke Farmer for L. H. Brooks, Trustee, 
nd by Mr. ]. Campbell Palmer, III, for West Virginia 


e Court Receivers 


Bankruptcy—Relation to State Receiver when Equity 
Proceeding Has Not Been Superseded 
Emil v. Hanley, 87 L. ed. Adv. Ops. 643; 63 Sup. Ct. 
Rep. 687; U. S. Law ‘Veek 4248. (No. 551, de -ided 
March 15, 1943). 


This was a contest in state and federal courts between 
state court receiver in a foreclosure proceeding and 
i federal trustee in bankruptcy. The contest was 


decided in all the courts in favor of the receiver. 


The subject-matter of the proceeding was an apart- 
nent building in New York City on which there were 
hree mortgages and a number of mechanics’ liens 
subordinate to all the mortgages. The third mortgagee 
began a foreclosure suit in a state court on August 13, 
1940, and Hanley was appointed receiver on August 17. 
[wo weeks later an involuntary petition in bankruptcy 
was filed against the corporation which owned the apart- 
ment house, and subsequently Emil was appointed 
trustee. The mechanics’ liens were foreclosed and the 
property thereunder was sold to the A. I. Corporation 
in February, 1941. About four months afterwards the 
third mortgagee’s foreclosure suit went to judgment, 
but, before a sale was held, the judgment was satisfied 
by the A. I. Corporation. The trustee applied to the 
state court to disapprove the receiver’s account. The 
court denied the application. In the meantime the 


trustee had filed notion in the federal court for an 


1 


order directing the ceiver to file his account there. 
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[his motion also was denied. The Circuit Court of 
Appeals for the Second Circuit affirmed the district 
court and the Supreme Court of the United States took 
the same view, holding that the relevant clause of the 
Bankruptcy Act, Sec. 2 (a) (21) —a new provision giving 
large powers to district courts over any receiver ap- 
pointed less than four months before bankruptcy— 
applies only when the prior proceeding in the state 
court is superseded by bankruptcy. The emphasis is 
placed on superseding. The Court, in an opinion 
delivered by Mr. Justice Douctas, tracing the history of 
liens that survive bankruptcy, says that Sec. 69d, also 
relied on by the trustee, must be read in the same way. 
The legislative history suggests that it, too, was de- 
signed to apply only where bankruptcy superseded the 
prior proceedings As stated by the draftsman, “It 
makes clear and certain the exclusive and paramount 
jurisdiction of the bankruptcy court over property dealt 
with in a prior equity receivership or like proceeding 
which is superseded by a bankruptcy proceeding.” 
The case was argued by Mr. David Haar for the 
trustee and by Mr. John P. McGrath for the receiver. 


Bankruptcy—Exemption of Homestead Property 
G. E. Myers, Trustee, etc. v. Verna May Matley, 87 
L. ed. Adv. Ops. 750; 63 Sup. Ct. Rep. 780; U. S. Law 
Week 4293. (No. 540, decided April 5, 1943). 


The respondent’s husband was adjudicated a bank- 
rupt on October 24, 1940. On November 20, 1940, the 
wife filed a homestead declaration on certain land in 
Reno, Nevada, listed in the husband's bankruptcy 
schedules. November 27, 1940, the wife filed a petition 
in the bankruptcy court claiming that the land was 
exempt. The referee denied her claim, but the district 
court reversed, and the circuit court affirmed the ruling 


of the district court. 


On certiorari, the judgment was afhrmed by the Su- 
preme Court in an opinion by Mr. Justice Roserts. 
Section 70(a) of the Bankruptcy Act, as amended in 
1938, is construed to be the same in substance as it was 
prior to its amendment, and hence a homestead is 
exempt if, under state law, it would be held to be 
exempt. White v. Stump, 266 U. S. 310, involving Idaho 
law, is distinguished on the basis of a difference between 
Idaho law and Nevada law. An examination of the 
Nevada law here led to the conclusion that the exemp 
tion in that state is effective if the selection and record- 


ing occur at any time before actual sale under execution. 


The case was argued by Mr. T. L. Withers for Myers 
and submitted by Mr. William M. Kearney for Matley 
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Traffic Courts, by George Warren. Foreword by 
Arthur T. Vanderbilt. 1942. Boston: Little, Brown and 
Company. Pp. XI, 280. We are all too much inclined to 
underestimate the importance of the courts that handle 
traffic cases—of the courts that in this book are labelled 
“traffic’’ courts. We call them “lower” courts, and we 
think of them as occupying a very lowly and unim- 
portant place among our temples of justice. 

These courts are important to the public, because 
the enforcement of traffic laws is intimately related to 
the public welfare. Traffic accidents in this country 
account annually for 30,000 people killed, 1,250,000 
people crippled, maimed or otherwise injured, and for 
$1,500,000,000 in direct economic losses. And experience 
demonstrates that these losses go up and go down, with 
the fall and the rise in the quality of the functioning of 
traffic courts. 

These courts are important to the public, and they 
are still more important to lawyers, because it is in 
these courts that by far the largest number of the Amer 
ican people acquaint themselves with the administra 
tion of justice. It is in these courts that they have their 
most frequent, and often their only, opportunity to see 
American justice at work. There they gain lasting im- 
pressions of judges and of lawyers. And the impressions 
there gained are rarely favorable. 

In recognition of the existence in this country of 
a very real traffic court problem, the National Com- 
mittee on Traffic Law Enforcement and the National 
Conference of Judicial Councils in 1938 authorized Mr. 
Warren to institute a nation-wide survey of traffic 
courts. In the making of his survey, Mr. Warren made 
personal contact with many hundreds, and written con- 
tact with many thousands, of attorneys general, judges, 
justices of the peace and others, engaged in and in- 
terested in traffic law enforcement; and he made a 
detailed study of the functioning of traffic courts 
throughout the country. 

This book gives the results of that survey. It details 
the shocking conditions presently existing in traffic 
courts. And it sets forth specific recommendations for 
the improvement of those conditions. These recom- 
mendations are not alone those of Mr. Warren. They 
represent the best thought of experienced traffic court 
judges and other specialists in the field of traffic law 
enforcement. And they are approved by the House of 
Delegates, the Sections of Judicial Administration and 
Criminal Law, and the Junior Bar Conference, of the 
American Bar Association; also by The National Con- 
ference of Judicial Councils, the Committee on Judges 
and Prosecutors and the Street and Highway Section of 
the National Safety Council, and by the International 
Association of Chiefs of Police. 

This book should be required reading for every 
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judge and for every lawyer engaged in the enforcement 
of trafic laws. And it might profitably be read by mem- 
bers of committees on the unauthorized practice of law, 
and by other lawyers dealing with unauthorized practice 
problems, and by all other lawyers who wish enlighten- 
ment on the question as to why so many people do not 
think as highly as we would like to have them think, of 
courts, of judges, of lawyers, and of American justice. 
It might well be read by all lawyers who would like to 
find a field where by diligent and united effort they 
could remove the cause for much of the public dis 
satisfaction with the administration of justice—an in- 
strumentality that lawyers have the exclusive franchise 
to operate—an instrumentality of which a flattering 
impression is not gained by the hundreds of thousands 
of Americans who annually see it operate in our traffic 
courts. 
CHARLES A. BEARDSLEY 

Oakland, California 


The Theory of Competitive Price, by George F. Stig- 
ler. 1942. New York: The Macmillan Company. Pp. vii, 
197.—Any lawyer whose practice touches on the fields 
of anti-trust law or trade regulation must keep abreast 
of the latest in economic theory. Thus as his knowledge 
of accounting must include the standard approved prac- 
tices (which he generally affects to despise) so his 
knowledge of the economic must be more than a soph- 
omoric parrotting of such phrases as the “law of supply 
and demand.” Prof. Stigler’s Theory of Competitive 
Price is an interesting book for lawyers who want to 
keep up generally with economic thought; for anti- 
trust lawyers it should be required reading. 

Competition as defined by Prof. Stigler has a purely 
theoretical meaning, for he uses the term throughout 
his book as encompassing a situation wherein no indi- 
vidual seller or buyer has appreciable effect upon a 
market. Competition of the type postulated by Mr. Stig- 
ler has never fully existed in practice; the Supreme 
Court has recently held that even the acts of an indi- 
vidual wheat-farmer substantially affect competition in 
interstate commerce.! This decision eliminates what is 
often given as a classical example of a seller engaged 
In atomistic competition. 

The author's title ““Theory of Competitive Price” is 
thus well chosen to describe this type of competitive 
price which can exist only in theory. This theoretical 
approach of the professional economists should not 
serve to condemn this book, for the discussions of the 
author are provocative of profound thought on eco- 
nomic problems. It has been commonplace to liken 
the economist who formulated the laws for his science, 


1. Wickard vy. Filburn, No. 59. U.S. Sup. Ct., November 9, 1942. 
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d upon certain hypotheses which cannot be at- 
ned in real life, to the chemist or physicist who as- 
s a perfect vacuum which no one has yet created, 
then formulates laws based on this assumption. A 
question should be raised as to whether this is a 
itimate comparison. The physicist is dealing with 
or variations in measurable physical phenomena, 
ile the most important variation which is introduced 
» the economists’ perfect world is the effect by one 
lividual buyer or seller upon price and market con- 
ions. Were each such individual an automaton whose 
ictions could be perfectly predicted, then the com- 
rison would be proper. But, as any student of be- 
vior must admit, the reactions of each potential 
ler are different so that it is impossible to gauge the 
ict extent to which the conduct of an individual buyer 
seller will vary from what an economist might expect 
mm his theoretical analysis. It is, consequently, very 
portant, in applying these economic rules, to make 
that the deviations from the assumed perfect or 

il conditions do not substantially affect the value of 
resultant theory 
Throughout The Theory of Competitive Price the 
thor promised to tackle, in Part II, the “question of 
1en a price influence (by a particular company) is 
rceptible.”” The book never reaches this point. This 
unfortunate, because everyone must recognize that 
1e competition existing in modern industry necessarily 
ivolves a situation where the price policies and prac- 
tices of each individual seller can and do affect market 


rices and conditions 


\ lawyer in reading economic treatises will soon 
cognize that many economists use the same terminol- 
oy as the anti-trust laws but with entirely different def- 
itions. Thus whenever there is common course of 
tion, whether pursuant to an agreement or dictated by 
dividual self-interest, some economists have said, 
Chis necessarily implies agreement either voluntary or 
ivoluntary, induced through fear or favor .. .”3 Law- 
rs have long recognized that a mere common course 

action was not illegal unless it was pursuant to a 
revious agreement Another line of divergent inter- 
st between some economists and lawyers results from 
e economist’s appraising a company’s price policy 
from the point of view of its social result. The lawyer, 
mn the other hand, is limited under the anti-trust laws 
» a few specific tests. He cannot philosophize about 
iow a different course of action might have produced 
i more socially desirable result. The sole question for 
he lawyer is whether the company’s acts were pursuant 


o an illegal agreement. 


These economic discussions have led some to speak 
of the disappearance or decline of competition,’ when 
what was really meant was that the kind of competition 
they found in a highly industrial society was not the 


2. Page 21. 

3. V. A. Mund, Monopolistic Competition Theory and Public 
Price Policy, 32 Am. Econ. Rev. 727, 733 (1942). 

4. For a recent case see Salt Producers’ Assn. v. Federal Trade 
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same that the classical economists had led us to believe 
would exist. This has led some economists to turn 
their thoughts toward considering a working or realistic 
concept of competition. Much has been written, but 
the lawyer who is interested in only touching the high- 
lights should supplement reading of Prof. Stigler’s book 
with Dr. J. M. Clark’s essay, ““Toward a Concept of 
Workable Competition.’ 

Prof. Stigler has two interesting chapters treating 
pricing under competition. It is here that the book dis- 
cusses the theory of competitive price. For purposes of 
analysis he distinguishes three types of price under com- 
petition, a “market price,” a “short-run normal price,” 
and a “long-run normal price.” The Adam Smith school 
of economics would of course treat market price as cov- 
ering an indefinite time and thus embracing all three 
The divisions offered by Mr. Stigler seem 
workable as dividing the field along the lines of thought 


concepts. 


usually adopted by businessmen. 


Much of Prof. Stigler’s discussion is not only instruc- 
tive as far as the anti-trust lawyer is concerned, it is 
also of interest to all non-economists. Actually the 
algebraic and analytical-geometric illustrations of the 
text are due to the advanced nature of the book rather 
than to any theoretical method of approach. Indeed 
the author is far from over-theoretical in his approach 
to certain phenomena, such as those involved in identi- 
cal price. Thus he observes of this phenomenon, which 
has so perplexed some theoretical economists, “Under 
competition it would be impossible to pay different 
prices for various units of a homogeneous product.’’? 
It is significant that the author was here talking of 
“perfect” or “pure” competition. His statement, there- 
fore, would evoke no quarrel from such classicists as 
Dr. Fetter on the one hand or such realists as Prof. J. M. 
Clark on the other. This idea of competitive price is 
continued by the author in discussing his “long-run 
normal price” by assuming that such a long-run price 
for a homogeneous product would be only one price, 
which would eventually take into account advantages 
of location possessed by some entrepreneurs. The way 
he works it out is this: the firm with the low transporta- 
tion cost would eventually pay rent equal to the value 
of its preferred location and thus over the long-run 
period prices would tend to equalize. In other words, 
the author assumes that the rent, transportation costs, 
and all such items go into the eventual price of the 
commodity sold. While this approach has the merit that 
it tends to idealize the problems of a businessman 
rather than to raise straw men to perplex him, it never- 
theless hardly explains the process which businessmen 
really go through in setting up a competitive ‘price, 
either from a long or a short term point of view. 

This favoring of the practical does not go nearly as 
far as it might have gone. Thus it falls far short of ad- 





Commission, March 8, 1948 (C.C.A. 7th). 
5. The Decline of Competition, by A. R. Burns (1936) . 
6. 30 Am. Econ. Rev. 241 (1940). 
7. Page 106. 


vocating everything that aids mass production. Indeed, 


certain situations not commonly recognized, wherein 


mass production would be no longer profitable, are 
pointed out. At one place the author points out that 
the indivisibility of certain fixed costs makes for busi- 
nesses being either underworked or overworked at most 
stages of production.’ This itself will serve as a limita- 
tion on size. A more important limitation on mass pro- 
duction arises from the fact that under the theory of 
pricing developed by the author competitive industries 
commonly run at a rate of operation beyond the point 
where costs are lowering and at a point where costs 


are increasing.® Operations at a point where costs are 


decreasing, the author views as an attribute to 
monopoly.!® 

These last concepts are important today, when war 
economy has upset our productive balance. That is, 
where requisition and government cajoling carry pro 
duction to a point beyond the place where costs first 
tend to rise, much of the consequent rise in cost is then 
In other words, 


all cost rises under the forced production of war should 


due to this change forced on industry 


not be taken as indicating either inefficiency or restraint 
of trade. 
JAMEs R. WiTHROw, JR 


New York City STANLEY LAW SABFI 


The Pullman Strike, by 


versity of Chicago Press 


1942. 
Pp. 385—Here is the story, 


Almont Lindsey Uni- 


vividly told and thoroughly documented, of one of 


the most serious industrial-labor controversies in our 
history. Not only the Pullman Company and its em- 
ployees were involved but before the strike ended most 
of the great railway systems of our country and thei 
employees were brought in. The United States Govern- 
ment, too, became a party to the conflict and President 
Cleveland and Governor Altgeld of Illinois became in- 
volved in a historic controversy over the right of the 
President to send the military forces of the United 
States into a state to deal with a local disturbance with 
out the consent of the state authorities. 

The story begins with the development of the Pull 
man corporation, organized to exploit the sleeping car 
which Pullman had invented, and the building of the 
“model town” which Pullman had conceived as a 
method of attracting skilled and reliable workers It 
then proceeds with the account or the strike. 

It is difficult to tell the story of this conflict without 


Prof 


He has given 


manifesting some degree of partisan bias, but 


Lindsey, it seems to me, has succeeded. 


the facts as he has found them after a thorough in 


vestigation and has let them speak for themselves. 


The strike grew out of the action of the Pullman 


Company in reducing wages in the depression of 1894 


8. Page 133 
9. Page 163-4 


10. Page 165 
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Ihe construction department was losing money at the 
time, but the operating department was showing a 
profit and the earnings of the corporation were sufficient 
to enable it to pay a dividend of 8% and yield a surplus 
of $2,320,000. Although the wages of the workers in 
the factories were reduced the rents charged for their 
homes (rentals higher than those charged for similar 
living places in Chicago) were not, nor were the 
salaries of the corporation’s executives cut. The mem 
bers of the grievance committee of the workmen which 
had waited on the officers of the company pleading for 
consideration were discharged and the strike followed 
rhe strikers appealed to the recently formed American 
Railway Union for aid. This organization by peaceful 
methods had lately won a strike against James J. Hill's 
Great Northern Railway. Eugene Debs, head of the 


union, believed that strikes could be averted if em- 
ployers and employees would sit down together and 
In the strike 


against the Great Northern every precaution was taken 


reasonably consider each other’s rights. 


to prevent lawlessness, and without any overt act the 
road was so completely tied up that no cars moved 
except the mail trains. The strike was won in eighteen 
days and the difference between the railroad and its 
employees was settled by arbitration. When the Pullman 
workers called on the A. R. U. for help, Debs and the 
other officers of the Union counselled restraint and 
delay but the Pullman employees felt that their only 
hope lay in an immediate strike of the railroad men 
and it was ordered. Switchmen refused to switch Pull 
man cars and were discharged, others followed the 
example of the switchmen and cessation of work ensued 
swiftly throughout railroads centering in Chicago. 

Then the General Managers Association came into 
action against the employees. This association was an 
organization of the general managers of the railroads 
and through them the railroads acted as a unit. 

Ihe events that followed in quick succession, the 
tie-up of much of the railroad’s business through in- 
ability to fill the strikers’ places, the intervention of the 
administration at Washington on behalf of the rail 
roads, the appointment of the general counsel of the 
General Managers Association for the purpose of in- 
stituting civil and criminal proceedings against strikers, 
the controversy between President Cleveland and Gov 
ernor Altgeld, are fully told with abundant citation 
of authorities for the statements made by the author. 

his strike was a dramatic episode in our history and 
Prof 
Lindsey is an important contribution to the history of 


this story of conflict of social forces as told by 


the times 


Chicago WILLIAM H. HO.Lty 


Theor) 


Pp. 268 


The Strength of Nations: A Study in Social 
1942. New York: Macmillan 


We have read a good deal about the cultural lag and 


by George Soule. 


the failure of the most civilized countries to follow the 
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of science and philosophy in dealing with the 


plex problems of modern society and highly or- 


zed and mechaniz 


heard a 200d dea 


d industry. We have also read 
bout the flight from reason and 
What is the 


settle down, 


return to barbarism and savagery. 
r with homo sapiens? Why can’t he 
fighting and wa 1 his human and other assets, 


y veace and bundance, realize his professed 
| | 


ethica eals? Why are the social sciences 
mpotent? 
\M[r. Soule, one of the 


editors of The New Republic, 
udvanced liberal opinion in the 


ablest organ Ol 


ited States, attempts in his latest book to answer 
se questions. Unlike other writers of the liberal and 


yn-revolutionary radical schools, Mr. Soule draws 


ivily on Freud and psychoanalysis in his account of 


world crisis as ll as in his positive suggestions 


He is thoroughly familiar with the literature, and 


ires none of th rious misconceptions of which 


ud and his mor itical adherents have been the 


1ocent victims 


Mr. Soule does pretend to solve the riddle of 


in. But he subn valuable tentative remedies. He 


convinced that social sciences, in conjunction 


th the new psychology and the new therapeutics, 
1ich have rehabilitated thousands of individual pa- 
nts, can save whole societies from destruction or 


If Freud dire 


predatory emotio1 


haos d attention to the aggressive and 


also provided the techniques of 


substitution, redirection and sublimation. The moral 
quivalents of war, interclass or internation, hinted at 
William James, Freud developed with profound 


isight 


Mr. Soule despair of the masses. He does 


does ot 


»t believe that our problems are insoluble. He even 


oposes a social-science center, modelled upon the 
xdern medical center, an institution that should 
rry on research, teach students and advise lawmakers 


ind executives sincerely desirous of impartial and 


ientific guidance. He is a vigorous advocate of plan- 
ing, and in other works has met the more plausible 


ybjections to the policy of deliberate and intelligent 


inning 
Che book und 


hould be read with care 


notice is unique and sound. It 
and open-mindedness. 


Victor S. YARROS 


Jolla, Calif 
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HOUSE OF DELEGATES 
(Continued from page 265) 
there will be outright confiscation of 
this property. The Alien Property 


Custodian denies this, but there is 
nothing in any of their papers which 
will lead you to that view. This is 
one point upon which our Com- 
mittee has divided. Our recommen- 
dation will be changed from what 
appeared in our printed report. 

“We have always been opposed, as 
a nation, to confiscation of the prop- 
erty of individuals, even in war. Our 
Committee is unanimous in that we 
are opposed to confiscation of prop- 
erty as such, under these circum 
stances, but the majority of us feel 
that the question should not be 


raised now.” 


Chairman Henderson explained 
that two members from the Section 
of Patent Law, one from the Section 
of International Law, and himself, 
took this view. As reason for it, Mr. 
Henderson referred to recent receipt 
of Lloyd’s Law List for February 4, 
1943, wherein is reported the case of 
Van Udens v. Sovfracht, in the House 
of Lords, involving charters contain 


ing a London arbitration clause. 


Consideration of Confiscation 
in the British Courts 


Chairman Henderson stated that 
“The Dutch corporation went into 
the British the 
arbitration agreement. It was suc- 


courts to enforce 
cessful until it reached the House of 
Lords. The House of Lords reversed 
completely all the lower courts on 
this ground: Here is property of an 
enemy-occupied country. The House 
of Lords took the position that neces- 
sities of war are not safeguarded by 
allowing an enemy alien to maintain 
a suit but depriving him of the fruits 
of the suit, at least temporarily, by 
having the same impounded by the 
Alien Property Custodian. 

“The House of Lords held that 
the Dutch corporation, which had 
been taken over by Germany, had no 
right to use the English courts, even 
though their twenty-four vessels were 
all in England, all out of Holland, 
and certain small 


only corporate 
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trappings were left in Holland. The 
tribunal to recognize the 
sovereignty of Germany as in com- 


seemed 


plete charge of Holland. They there- 
fore denied the Dutch corporation 
the right to use the English courts to 
sue, upon the ground that if the 
House the 
right to sue and then the property 


of Lords allowed them 
was impounded and the Alien Prop- 
erty Custodian took the matter over 
for determination after the war, as 
to the rights of the foreign enemy, 
then the foreign enemy would take 
that right, such as it was, to a neutral 
such as Sweden or Switzerland and 
pledge it for the borrowing of money 
or barter and get supplies to use 


against England and wage war 
against them. 

“We do not have to follow the 
House of Lords, but four out of 


seven of your Committee do not feel 
that at this moment it is necessary 
to pass upon this question of confisca- 
tion. None of us believes in confisca- 
tion, but we do not want to aid the 
enemy. The question of confiscation 
can be left the 
when Congress can pass such legisla- 
tion as it then sees fit to take care of 
that problem.” 


until war is won, 


Recommendations by the Committee 
as to Alien Patents Are Adopted 


Chairman Henderson then pre- 


sented the first recommendation, con- 
cerning management of foreign- 
owned patent rights, on which his 
Committee was agreed: 

REso_vep, That patent rights of 
the nationals of actual enemy coun- 
tries should be seized and sold or ad- 
ministered so as to be made available 
to American during the 
war and thereafter, but only upon the 
payment of a reasonable sales price or 
of royalties, resulting in a fund for 
ultimate disposition by Congress on 
such terms as may be established by 
treaties of peace. 


industries 


The 
this 


This was adopted. second 


recommendation under head, 
also adopted, was: 

RESOLVED, Further, that alien pat- 
ents should not be treated differ- 
ently from other forms of property in 
respect of policy adopted as to con- 
fiscation. 

The third recommendation of the 


Committee was: 


Further, 
rights owned or 


RESOLVED, that patent 
controlled by na. 
tionals of occupied countries should 
not be licensed until after a hearing 
in each case at which the diplomatic 
representative of the occupied country 
in question or the actual agent of the 
patentee shall have 


license in 


approved the 
question 

Mr. William R. Vallance and Mr, 
John Kirkland Clark asked that the 
word inserted 


“enemy” be before 


the word “occupied,” in both places 
in the resolution. This was accept- 
able to Mr. Henderson 


as thus amended was adopted by the 


The motion 


House. 
Mr. Henderson’s fourth proposal 
was adopted, as follows: 


RESOLVED, That agent 
of a foreign non-enemy owner or his 


where an 


diplomatic representative expresses a 
desire to prosecute an application for 
patent, acting directly through an at 
torney of his selection, he should be 
allowed to do so. The attorney of 
record should be allowed to continue 
in the case if he is willing to assume 
the responsibility thereof. 


The fifth 


adopted, as follows: 


recommendation was 

RESOLVED, That pending applica- 
tions of a foreign non-enemy owner 
should be treated in the same manner 
as applications of United States na- 
tionals and not laid open to inspec- 
tion. 


The 


likewise adopted, as follows: 


sixth recommendation was 


RESOLVED, That the United Sta.es 
agent of a foreign non-enemy owne 
of a patent or his diplomatic repre- 
sentative may manage the business of 
the patent of such a national, includ- 
ing the power to sue for infringement. 
The seventh recommendation was 

also adopted, after the insertion of 
the word “enemy” before the word 
“occupied,” as follows: 

That there are 
no diplomatic relations with the gov- 


RESOLVED, where 
ernment of an occupied country and 
where the owner of the patent is not 
represented in the United States by 


an agent having power to act, the 
patent rights of nationals of such 
countries should be dealt with like 


the rights of nationals of designated 

enemy countries. 

The eighth and concluding recom- 
mendation, concerning patent rights, 
with a minor amendment suggested 
by Mr. Vallance for clarity and ac- 
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ed by Mr. 
pted in the following form, to 


Henderson, was 


lement and make effective the 
on of the House on the seven 


vious recommendations: 


ReEsOLvED, That the House of 
lelegates empower the Secretary to 
ansmit the foregoing recommenda 


ANY matters which were 

M brought before the House at 
concluding session evoked spirited 
hate and on a few of them there 

re close divisions on the vote. A 
olution to disapprove the McKel- 

r bill (S. 575) as to federal employ- 
was laid on the table. The re- 
ports as to membership and the 
idget were deemed most gratifying 
\der the circ umstances. The bill 
H.R. 1025) to give specific statutory 
thorization and support for the 
Federal Board of Legal Examiners 
is heartily approved. A “closed 
hop” among municipal employees 
was opposed. Former President Lash- 
spoke earnestly for support of the 
imerican Bar Association Endow- 
nent. Dean Harno discussed mov- 
ingly the plight of the law schools, 
the shortage of young lawyers and the 
problems of maintaining standards 


f education and admission. 


HE concluding session of this 
| parte meeting was called to 
order promptly at 10 o'clock. Chair- 
man Crump announced, with great 
regret, that Mr. Chauncey E. 
Wheeler, State Delegate from Rhode 
Island, and a leader in the work of 
the House since it was created in 
1936, has found himself compelled 
to so confine his activities that he 
cannot take part further in the work 
»f the House. Accordingly, his resig- 
nation from the Rules and Calenda1 
Committee was reluctantly accepted. 
Chairman Crump appointed Mr. 
Loyd Wright, of California, to suc- 
ceed Mr. Wheeler on the Committee. 

Mr. Edward W. Allen, of the State 
of Washington, presented the report 
of the Section of International and 
Comparative Law and its Committee 
on International Legal War Prob- 
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tions to the Department of Justice, 
the Department of the Treasury, the 
Secretary of State and the Alien Prop- 
erty Custodian, and that this Com- 
mittee or a new Committee be in- 
structed and empowered to follow up 
the recommendations and cooperate 
with the Departments and the Alien 
Property Custodian, with a view to 
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lems. As its recommendations dealt 
chiefly with projects in the nature of 
planning for post-war conditions, the 
debate and actions thereon are re- 
ported elsewhere in this issue, in an 
article which brings together the 
several matters in this category which 
engaged the best thought of the 
House. 

The report of the Committee on 
the Economic Condition of the Bar, 
by Chairman Charles B. Stephens, of 
Illinois, contained no recommenda- 
tions for action. It was received and 
filed. The report of the Committee 
on Civil Service, created at the 1942 
meeting of the House in Detroit, was 
presented by Mr. Murray M. Shoe- 
maker, of Ohio, in the absence of the 
chairman, Mr. Murray Seasongood, 
also of Ohio. 


Recommendation Opposing the 
McKellar Bill (S. 575) 
Is Debated 
The first resolution submitted in 
behalf of the Committee on Civil 
Service was as follows: 

Whereas, Senator McKellar has in- 
troduced a bill (S. 575) which, as 
amended, would allow no one to be 
hired at a salary of $3,800 or more 
without senatorial approval, and 
further provides that the appointment 
of all federal employees now at this 
and higher salaries shall expire June 
30, 1943, and thereafter be subject to 
senatorial confirmation; and 

Whereas, this House in July, 1938, 
adopted the following resolution: 

“ResoiveD, It is the duty of the 
Bar to uphold the merit system in 
public employments; to seek its wider 
adoption and better enforcement in 
national, state and local governments; 
to demonstrate its applicability to 
legal positions in the public service; 
to attract young lawyers to a career of 
holding legal positions in such serv- 
ice; and to increase confidence in 
administrative agencies on the basis 
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bringing about such changes in regu- 
lations and practices as may be re- 
quired to give effect to the recom- 
mendations. 


On motion of Mr. Thomas B. Gay, 
the evening session recessed at 10:40 
o'clock, until 10 o’clock Tuesday 
morning. 


of such agencies being officered and 
staffed by persons appointed because 
of merit and divorced from suspicion 
of political influence.” 

and in September, 1940, adopted the 
following resolution: 

“REsoLvep, That, in the opinion 
of this Association, it is desirable that 
lawyers in public positions, including 
examiners and staff of administrative 
agencies, but not including elective 
and policy-determining heads, be em- 
ployed so far as practicable under the 
merit system with the aid of com- 
petitive examinations, and that this 
Association further such method of 
selection.” 
and 


Whereas, this House in September, 
1942, in creating a Special Com- 
mittee of the Association on Civil Serv- 
ice, prescribed that it should 

“study the laws, decisions and 
practices governing the civil serv- 
ice of the nation, the states, and 
their subdivisions, and make recom- 
mendations for the improvement of 
its administration.” 

Whereas, if a bill such as the Mc- 
Kellar bill, as amended, should be pas- 
sed, it would be a disastrous blow to 
the effectiveness in office of career men 
in legal and other positions in the 
federal service and would prevent 
many men of ambition and initiative 
from seeking to enter such service, 

Resotveo, That the American 
Bar Association opposes the passage 
of the McKellar bill (S. 575), as 
amended, or any similar bill, as con- 
stituting an assault on the federal 
merit system, now in its fiftieth year, 
and calls on the Congress and all 
persons interested in the merit system 
to unite in opposition. 


Secretary Knight reported that the 
Board of Governors transmitted the 
resolution without recommendation, 
but “with the comment that, in the 
opinion of the Board of Governors, 
the first recommendation is beyond 
the jurisdiction of the House, except 
in so far as it relates to federal em- 
ployees concerned with the ad- 
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ministration of justice who are under 


classified civil service.” 


Mr. William Logan Martin Defends 
the McKellar Bill 

State Delegate William 
Martin, of Alabama, 
trum to make a vigorous defense of 


the McKellar bill (S. 575) 
civil 


Logan 


took the ros 


“It is not 
an assault on the service,” he 
declared. 

“Many 


adopted in 


Acts of Congress have been 
states of emergency, 


which have become common, in 
which boards or commissions created 
by such Acts of Congress have been 
authorized and directed to employ 
their counsel, their examiners, their 
accountants and other personnel, 
without respect to the Civil Service 
Examples of such boards or com 
missions I might cite are the Depart 
ment of Agriculture, with respect to 
some additional duty imposed on it 
a year or so ago, the nature of which 
Bituminous 
Coal Consumers’ Counsel, the Civil 
Board, the National 


Securities and 


I do not now recall, the 


Aeronautics 
Archives Council, the 
Exchange Commission, the Selective 
the U 
sion, and probably others. 


Service, S. Maritime Commis- 
“Their method of procedure, as I 


am informed, is to build up their 
personnel solely outside the Civil 
doubt, to 


Service, amounting, no 


$y authori- 


thousands of employe es. | 
ty of the President, who is authorized 
to blanket these employees into the 
Civil Service, they then come under 
its terms, at times without examina- 
other times with 


tion, at non-com- 


petitive examinations. As I under- 
stand the McKellar bill, it is 
purpose of sifting the employees, a 
great 
the Civil Service under such circum- 


or the 


many of whom have entered 


stances as I cited 


Mandates Against Bureaucratic 
Control 

“We cannot escape that there is a 
political problem in this. The pre- 
sent Congress has been elected to the 
House with a special mandate with 
respect to bureaucratic control. One- 
third of the Senate has been elected 
with the same mandate. 


“There are resolutions which have 
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been adopted by the present House, 
which may have been adopted by 
least are on the 
call 


and 


the Senate, or at 


calendar of the Senate, which 
for investigations into bureaus 
boards and commissions. There are 
some nine of them, as I recall it, six 
resolutions and three bills, which go 
to the fundamental principles of the 


government of this country. 


“One of them, you may recall, is 


the Smith resolution of the House 
which has just been organized for 
the purpose of inviting complaints 
by the American people of assump- 
tions of authority by bureaus, of 
usurpation of the powers of Con- 
gress in making rules and regula- 
That 


service to perform. 


commission has a real 


There 


lodge your petition, if you have a 


tions 
you can 
complaint against any usurpation of 
authority. 

“Mr. Hatch, for 
troduced an administrative law bill 


instance, has in 


which we have been fighting so hard 
to get. Mr. Gurney, I believe, has 
introduced a bill to suspend the 
power of the SEC with reference to 
proxies, for the duration of the war. 

“The McKellar bill is a plan to 
recover the constitutional powers of 
this country from the bureaus and 
commissions and boards which have 


usurped them in the past few years.” 


Resolution Opposing the McKellar 
Bill Is Tabled 

At the close of this earnest plea, 
which evoked the applause of the 
House, Mr. Martin moved to lay on 
the table the resolution condemning 
the McKellar bill. 
adopted by the House, without a 


This motion was 


division. 

“Pinch-hitting” for Chairman Sea- 
songood, Mr. Shoemaker moved the 
Committee’s second recommenda- 
tion, in the following substitute form 
worked out with the Committee on 
Draft: 

Whereas, there has created 
within the United States Civil Service 
Commission a Board of Legal Exam- 
iners which, acting in consultation 
with the Commission, is charged with 
the duty of developing and administer- 
ing the merit system for lawyers in 
the employ of the United States Gov- 
ernment; and 


been 


AMERICAN 


SESSION 


Whereas Board received an 
appropriation for the fiscal year 1943 
and _ has enabled to 
develop its program to the point of 


value to the 


this 


thereby been 
demonstrating fully its 
government and its significance to the 
legal profession 

Whereas, the ¢ 
sidering 


ongress 1S now con 


legislation to give specifi 


statutory authorization to the Board 
the passage of which has been made a 
condition of further 
for the work of the Board, 

RESOLVED, That the 


and it is hereby petitioned to adopt 


approp! lations 
Congress be 


the legislation above-mentioned (H 
R. 1025) 
propriations for the continuance of 
the work of Board. 

Mr. John Kirkland Clark strongly 


Former 


and to make necessary ap 


said 
supported the resolution 
President Walter P 
took the floor 


Armstrong then 
tO Say 

“This bill is now on the consent 
calendar of the House of Representa- 
April 5 
made, at the call of the last consent 


calendar, as to the 


tives for Inquiries were 
attitude of this 


Association. The matter then went 
over without prejudice.” 

He suggested an amendment of the 
last paragraph by the addition of 
the following: “and that the Secreta- 


ry of the Association be instructed 
immediately to send to every member 
of the House of Representatives and 
the Senate of the United States a 
copy of this resolution.” 

After the bill had been read in full 
Mr. 


amendment was adopted, and the 


to the House, \rmstrong’s 
resolution as amended was adopted, 
without opposition 

A third 
Committee on Civil Service was re 


recommendation by the 


served, at the suggestion of President 
Morris, until it had been procedural- 


ly cleared. 


Mr. Simmons Makes Encouraging 
Report as to Membership Work 

The report of the Committee on 
and Grievances 


Professional Ethics 


contained no recommendations for 
It was received and filed, on 
Judge Frederic M 
Court of 


action. 
the motion of 
Miller, of the 
lowa. 


Supreme 


A gratifying report which received 
the hearty approbation of the House 
Mr. David A. 


was next given by 
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Simmons, of Texas, Chairman of the 
Special Committee on Membership, 
ited in Detroit last August. Com- 


iting on the interesting statistical 

ilyses contained in his printed re- 
t, Mr. Simmons pointed out: 

We find that in the average year 
American Bar Association loses 


256 members. Those must be re- 
aced. Last year we took in 1,716 
and the year before 1,609, obviously 
oss of 1,000 members in the last 


o years. We have lost 2,859 mem- 
rs to the military service, and have 
rgiven dues to the extent of 
6,000. We figure that is a little 
ore than offset by the splendid 
vork done by Mr. Wham’s Com- 


ittee on Ways and Means, through 


“> 


sustaining memberships. That does 
t solve our over-all problem. We 
ist make this Association grow. 
‘“‘As of March 15 this year, we have 
far lost, by deaths, resignations 
d non-payment of dues, 1,920 
embers. New members taken in 
1,762. This is not an impressive 


figure, but even so you will note 


that, despite the conditions, it is a 
little more at this time than it has 


been at the end of the fiscal year, 
in either of the two years last past. 
“Headquarters is handicapped in 
spring on membership matters, 
cause we have a provision in the 
By-Laws that in the fourth quarte1 
you can join the Association by pay- 
ing $2 or, if you are a Junior, by 
iying $1. The statistics show that 
it costs $3.12 to put each application 
n the books. So it isn’t good busi- 


ness to get membership in the spring; 
it we are accumulating statistics, 
the lists you have been sending in, 
he lists you will send in, and by the 
ist of May the Headquarters will 
make a real drive for members in 
june. So that I believe at the end 
f the fiscal year we can report sub 
stantial progress to you. Miss Guer- 
nier of Headquarters is one of the 
most efficient persons I know and 
has done a splendid job. Under ou 
present plan, we are getting a much 
higher percentage of results from 
letters than ever before.” 

Ihe report was then received and 


filed, amid applaus 
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Resolution Against a “Closed Shop” 

Among Municipal Employees 

Is Adopted 

President Morris then read cor- 
respondence with the Chairman of 
the Section of Municipal Law and 
the Chairman of the Committee on 
Civil Service, as to the latter’s third 
recommendation. He stated that it 
had taken the proper course for 
action by the House. 

Mr. Maguire, of Oregon, offered 
the following resolution, which was 
adopted, without a division: 

Resotvep, That the objective of 

a closed shop for municipal employees 

is not a permissible one, since it is 

inconsistent with the principles of 
the merit system. 


Mr. Thomas B. Gay then moved 
separately the approval of amend- 
ments of the By-Laws of each, the 
Section of Insurance Law and the 
Section of Taxation. 

In the absence of Major Edgar 
B. Tolman, who was on vacation, Mr. 
Gay then made the report of the 
3oard of Editors of the AMERICAN 
3AR ASSOCIATION JOURNAL. The re- 
port was approved. 


Budget Committee Reports as to 


Financial Problems 


Chairman Sylvester C. Smith, Jr., 
of New Jersey, gave the report of 
the Budget Committee, saying, in 
part: 

“First we call attention to the fact 
that last year we were able to operate 
the Association in the black. In the 
current year’s operations up to Feb- 
ruary 28, although the Budget Com- 
mittee had estimated a direct income 
from dues, investments, Journal ad- 
vertising, etc., of only $225,000, we 
actually collected $229,000. That was 
about $4,500 less than the year 
before, when we had fewer men in 
service. We have had _ a loss in in- 
come from men in service, in dues, 
of $16,000, which will probably be 
increased to $20,000. 

“Splendid work which is being 
done by Mr. Simmons has had an 
effect upon the direct income of the 
Association. Mr. Wham’s committee 
has actually raised approximately the 
amount of money we lost from dues 


of members in service. 

“During the year we have been 
compelled to suspend the publica- 
tion of two periodicals which were 
subscription periodicals. One was 
the Bill of Rights Review. It was 
due substantially to the loss of man- 
power. It wasa splendid publication. 
We have had many letters which in- 
dicate that the writers want to help 
reestablish this later. 

“We had also to suspend the 
Municipal Quarterly and Monthly 
Survey Notes which the Section of 
Municipal Law felt was very worth 
while. The editorial work was car- 
ried on substantially by New York 
University Law School. Mr. Free- 
man, provost of that school, advised 
the Budget Committee and the Sec- 
tion that their budget could no 
longer stand that cost. They had 
already expended some $6,500 on 
that work. It was a good publica 
tion. 

The report of the Budget Com- 
mittee was regarded as highly favor- 
able thus far, under the wartime 
circumstances. On motion, the re- 
port was approved by the House. 


Former President Lashly Tells of the 
American Bar Association 
Endowment, Inc. 


Former President Lashly told of 
the beginnings of the effort to create 
and add to some funds by way of an 
endowment for work of the Bar. 
Corporate formalities have been com- 
pleted. Some contributions, total- 
ling only about $2,000, have thus far 
been received. Mr. Lashly appealed 
to the members of the House to put 
forth their best efforts to obtain ad- 
ditions to this fund, as opportunities 
come to them. 

“A little while ago, a lady came 
into my office,” he said. “She had 
been left a million and one-half dol- 
lars, and she was unused to it. She 
had not had business experience. Her 
mother and those before her had ac- 
cumulated it and left it to her. I 
was attempting to make her will. 
She had a young son, just about eight 
years old. She did not know whether 
he would survive her or not; she 
couldn't know. We drew a trust and 
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took 


lot of money for him, enough to spoil 


care of him for his lifetime—a 


two or three boys, I cuess. 


“I said: ‘Now, what will we do 
with the balance of it, the remain- 
der?’ 

“She said: ‘Well, I don’t know 


What do you think I ought to do?’ 
“I said: ‘How about your nephews 

You 

lateral family.’ 
“She said: ‘No, they all 


same share from my 


and nieces? have a large col 


the 


mother’s estate 


got 


that I did, and they are all taken 
care of. Anyway, I don’t get along 
with them so well. They go their 
way and I go mine.’ 

“T said: ‘How about some charit 
able contributions? Here is the 
United Charities. I happen to be 
interested as a member of the Ex 
ecutive Committee of the Com- 


munity Fund, and there are some of 
the finest charities, I suspect, in the 
world that just need money so badly 
now to do things.’ 

“She said: ‘No, I think I will at- 
tend to my giving while I am here 
and see what they do with it. I 
don’t believe I will give any to them.’ 
‘Now, vot a 


million and one-half dollars, madam 


“I said: you havi 


You can’t give it to your relatives; 


you won't give it to charities. You 
don’t want to give it to your church.’ 
“She said: ‘Mr. Lashly, I really 


have a problem, haven't I?’ 

“T said: ‘I will tell you what you 
do. You just take it along with you 
when you die.’”’ (Laughter) 


“After a 
laugh a little and she 


minute she began to 
said: ‘I am 
silly, ain’t I?’ 

“IT said: ‘I don’t know whether you 
are silly or not; you get to the point 
where a great many people get one 
day. It is when they have grown 
old and all of their young people are 
self-supporting and maybe more pros 
You 


idy 


perous than their old folks are 


have given them too much alt 


Lawyers Should Remember the 
Endowment Fund 

“Their 

gone, and along in the late autumn 

of their 


friends have all died and 


lifetimes they are meeting 


the curtain which is about to fall, 
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the 
purple horizon of the area that is 


there in 


look ove! 


and, as they 


beyond, they don’t know what to 


do Sometimes a 


that 


with their money. 


lawyer might be in situation. 
You might want to put something in 
the En- 


Endow- 


American Bar Association 


dowment. The Association 
ment would take it and hold it and 
invest it and use the income from its 
original capital and _ reinvested 
capital to do something to carry on 
the ideals and the principles of the 
profession of the Bar in America. 

“It seems to me it would be a good 
thing to have a clause in one’s will, 
to do that thing with some of the 
little amount we may leave behind. 
It might be that some lawyers would 
want to give something now, for that 
was the practical aspect of this lady 
that I told She 
like to give, and she had worked. 

“The Bat 
can be built up to a place of national 


you about. would 


American Endowment 


usefulness to the profession and, 
through the profession, to the coun- 
try. As the laws are constituted now, 
we are advised and believe that such 
gifts would be deductions from in- 


come taxes, and that such gifts 


would be deductions in order to 
arrive at the net estate for death and 
succession taxes. It would take the 
same status in connection with taxes 
as a gift to the Community Fund or 


the War Charities Fund would 


A Young Soldier Shows His Interest 

“I brought here a letter which Mr. 
Barkdull, 
had received from Judge Guthrie, of 
the 


Secretary of the Board, 


lowa, Treasurer of the Board. 
Judge Guthrie quoted to him a para- 
graph from a letter that helped me 
a good deal, and I thought it would 
help you, and that you would like 
it. I just wanted to read it to you. 
Here is a young man who is just 
going to war. He said: 

“*As I turn the key in my desk to 
leave the practice of law and enter 
the military service of my country, 
[ cannot help but reflect upon many 
pleasant associations with my 
brothers of the Bar in the activities 
of the American Bar Association. In 


tribute to those memories and to the 


fine work of the Association, I am 


enclosing my check for $25 payable 
Assoc iation En 
dowment, which I hope will be of 


to the American Bar 


some help in carrying out the splen 
did purposes for vhich this fund has 
been established. 

) 


“That was just $25, but that letter 


helped us and it encouraged and 
cheered us a good deal, and I wanted 


The 


lowme nt 


to hear it. American Bar 


En 


you 


Association has now 


been established on its foundation 
It is your Endowment. It represents 
your medium for doing certain 


things.”” (Applause) 


Other Reports Are Received and 
Acted On 


Chairman W. Leslie Miller re 
ported for the Section of Commercial 


moved 


Law, and the following res 
olution: 
That 


favors 


Be 1T RESOLVED the Amer- 
Bar Associ the con 
tinued judicial administration of debt 


ican ition 
adjustments under amplified powers, 


if necessary, to meet wartime emergen- 


cies, rather than the creation of an 
administrative agency for such pur- 
pose and be it 

FURTHER RESOLVED, That the Sec 
tion of Commercial Law of the 
American Bar Association be em 


powered to study and recommend 


present laws, if neces 
Sary, to meet wartime emergencies and 


amplification of 


yislation which has for its 


to oppose le 4 i 
ad- 


the 
ministrative 


purpose substitution of an 


for the judiciary 


agency 
in the matter ol 
The 

House. 


debt adjustments. 


resolution was adopted by 
Clement F. 
the Section 


Chairman 
Maine, for 


of Insurance Law, 


the 
Robinson, ol 
made a brief state- 


ment of its intensive work as the 
largest dues-paying Section, and re 
ported that under the ne wly adopted 
by-law of the Section, providing for 


Mr. Frank E. 
Spain, of Alabama, had been elected 


two vice chairmen, 


second vice chairman. 


Chairman Joseph D. Calhoun re- 


ported briefly and enthusiastically 


for the Junior Bar Conference. He 
referred feelingly to the fact that 
some 1,700 of its members are serv- 


ing in the armed forces of their coun- 


try. Approval of the Conference’s 


recommendations for improving the 
3AR ASSOCIATION 
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HOUSE OF DELEGATES—FOURTH SESSION 


of the Traffic Courts was voted 
he House. 
Problems of Legal Education and 


Admissions to the Bar 
hairman Albert J. Harno, of 
nois, reported graphically the 

us problems with which the Sec- 
of Legal Education and Ad 
sions to the Bar is having to deal 
» part of the broad field of educa 
said he, “has had so drastic 
crease in its enrollment of stu 
nts as the law schools. A poll of the 
0ls approved by the American 

Association, taken by the Coun- 

of your Section last fall and again 

few weeks ago, showed that these 
ools in 1938 had a combined en- 

Iment of 28,174 students; that in 

{1 the number enrolled had de- 
ased to 18,449; that in the fall of 
142. the number was 7,887, and that 
ir the beginning of this month, 
March, the number had dropped to 
86. Since then there have been 
rther heavy losses through induc 
yn into active service of the en- 
isted reserve corps 

The result is that today the law 
hool enrollments the country over 
re probably less than one-sixth of 
hat they were in 1938. By next fall 

indications a that this will 
ive dwindled vet further, indeed, 
lmost to the vanishing point, for we 
in anticipate that it will then be 
stricted, with exceptions, to 
en classified in 4-F and to women. 


“The drastic restrictions in the 


pacity of the schools to furnish 
cruits for the profession, togethe1 
ith the fact that many lawyers are 
ther in the military or civil service 


the government, have resulted in 


severe shortage of young lawyers 
\ committee of your Section recently 
nt out a questionnaire designed to 
»btain from the schools an estimate 
f the shortage of young lawyers. 

“The replies from 75 schools in 
licated that these schools, during the 
year 1942, had requests from govern 
ment departm« nts for 1,738 lawyers, 
and that they were able to supply 
only 427. They had requests from 
private practic for 1,886; they were 
able to furnish only 530. From these 
figures it must be clear, even after 


making deductions for requests made 
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to more than one school for men to 
fill the same positions, that a short- 
age of young lawyers does exist. 

“The years just ahead will be a 
period in which our adherence to 
the standards we acclaimed in better 
times will be put to a rigorous test. 
Che substance and spirit of those 
standards are real, and they con- 
stitute values that are precious. Their 
substance was real before the war, 
and it is no less real now. It would 
follow, then, if it was indefensible to 
send a poorly qualified lawyer into 
society before the war, it likewise is 
indefensible now. 

“The problem of standards is a 
paramount issue today. That is the 
judgment of the Council. We shall 
meet that problem again but in a 
different form, when the men come 
back from the war. Law schools and 
Bar examination boards alike will be 
importuned then to make concessions 
for these men. I should like, partic- 
ularly, to leave this thought with you 
as you go back to your homes, the 
human element will have to be 
reckoned with and it will have a 
tremendous appeal. I speak as one 
who is deeply sensitive to that factor, 
but we must not lose sight of the 
substance of things. 

“Come what may, we must cling to 
our sense of values. A poorly quali- 
fied lawyer is still one though he be 
a soldic e 

Dean Harno moved the adoption 
of the following resolution: 

ResoLtvep, That the Washington 

College of Law, of Washington, D. C., 

the Hastings College of Law affiliated 

with the University of California, of 

San Francisco, California, and St. Paul 

College of Law, of St. Paul, Minnesota, 

be approved as fully meeting the 

standards of the American Bar Asso 
ciation. 

Ihis was adopted. Mr. Edwin M. 
Otterbourg spoke trenchantly on the 
problems, from the point of view of 
the Committee on Unauthorized 
Practice of the Law. Mr. John Kirk- 
land Clark, of New York, moved 
“that we approve the report which 
Dean Harno has rendered, which I 
think was exceptionally brilliant, 
able and forward-looking, and should 
have the formal approval of this 


House.” 


The motion was put to a vote and 
was adopted by the House. 


The House Concludes Its 
Dispatch of Business 

Chairman Robinson of the Sec- 
tion of Criminal Law moved the 
following resolution, which was 
adopted by the House: 

Reso_vep, That the House of Dele 
gates directs the Section of Criminal 
Law to investigate and report to this 
House: 

(1) The scope and effectiveness of 
the cooperation now existing between 
the United States and other nations 
in the administration and enforcement 
of criminal law; 

(2) The extent to which such co- 
operation is aided or is handicapped 
by present laws and practices with 
respect to jurisdiction over criminal 
offenses as exercised by the various 
nations and with respect to the ex- 
tradition of fugitives from criminal 
justice; 

(3) The extent to which the present 
laws and practices of the United States 
in dealing with criminal cases which 
concern both the United States and 
one or more other nations are prov- 
ing to be inadequate, conflicting or 
obsolete because of war conditions 
or because of modern developments in 
radio communication and in air trans- 
portation; and 

(4) The desirability and practica- 
bility of participation by the Section 
of Criminal Law in arrangements, first, 
for a preliminary or preparatory con- 
ference of representatives of the de- 
partments and agencies of the United 
States government which are now 
charged with law enforcement duties 
in cooperation with other nations, 
and, second, for a general conference 
or congress to which all interested na- 
tions might send representatives to 
consider such matters as possible con 
ventions or treaties for specified co- 
operation in criminal law administra- 
tion. 

Chairman Lyman, of the Com- 
mittee on Draft, reported adversely 
on the adoption of a long resolution 
submitted through the Committee 
on the Economic Condition of the 
Bar. It was felt that existing agencies 
were dealing with the matters so far 
as feasible. On motion by Mr. Clark, 
the resolution was referred back to 
that Committee for further study. 

At 1:35 o’clock Tuesday afternoon, 
the calendar was completed, and the 
mid-year meeting of the House there- 


upon adjourned. 
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A Manual You 
Should Have 


N an effort to be of practical help 
| to lawyers in the complex prob- 
lems which arise as to civilian pro 
Asso 
on Civilian De- 


tection in this time of war, the 
ciation’s Committes 


fense has arranged with the 


CURRENT EVENTS 


American Law Institute 
Annual Meeting 
[wenty-first Annual Meeting 


lis 
of the 


will be held at Philadelphia, Penn- 


American Law Institute 


svylvania, on May 11, 12 and 13. The 


Bellevue-Stratford is headquarters 


14, covering Division IV, Social Re 


strictions Upon the Creation of 
Property Interests; Part I, The Com. 
mon Law Rule Against Perpetuities 
Part II, Restraints on Alienation and 
Provisions in Restraint of Marriage, 
No Contest and Allied Provisions in 


Wills and Miscellaneous Restrictions. 





OCD to make available to 
members of the American 


Sal Association about 
10,000 copies of the recently 
published Civilian Defense 


Manual on the Legal As 


pects of Civilian Protec 
tion. As long as the supply 
lasts the Association will 
send you a copy, on writ 
ten request to the Head 


quarters Office of the As 
sociation, accompanied by 
fifteen cents to cover the 
cost of handling and mail 
ing. 

Copies of this Manual are 
thus made available to oun 


Man 


ual was prepared by the 


members because the 


Association at the request 
of the OCD and bears the 
sponsorship of the Associa 
tion and its Committee on 
Civilian Defense, as to the 
preparation and contents of ; 
the Manual. For 


task of 


the Com 





mittee, the assem 


UNITED STATES 


t sale by the Superintendent of Doc 


CIVILIAN DEFENSE 


on 


Legal Aspects of 


Civilian Protection 


American Bar Association 


FOR THE 


United States Office of Civilian Defense 


GOVERNMENT PRINTING OFFICE, 


MANUAL 


WASHINGTON, 19463 


uments, Washington, D. C., Price 35 cents 


American Bar 


Annual Meeting 


HE Sixty-Sixth Annual 
Meeting of the Ameri- 


can Bar Association will be 


held at Chicago, Illinois, 
August 23 to 26, 1943. 
Further announcements 


the 
will appeal in the Jou RNAL 


concerning meeting 


from time to time. 


HEADQUARTERS DRAKE 


Hore. Detailed informa- 
tion as to ty pes of 
rooms and rates, at The 
Drake and other nearby 
hotels, available to mem- 
bers, will appear in the 


June JOURNAL. Requests for 
hotel reservations should be 
the 
Department, 


Reserva- 
tion 1140 
North Street, 
Chicago, Illinois, giving in- 

type of 
name or 


addressed to 


Dearborn 


formation as to 





room 





bling and selecting the ma 


terial was performed by Mr. Henry S 


Fraser, of the Svracuse. New York, 
Bar. The material was also checked 
bv the General Counsel of the OCD 


Within the 240 pages of this au 


thoritative and timely reference vol 


ume will be found for the first time 
the compilation of the legal material 


should 


statutes, regula- 


which every lawye1 have on 


his desk, as to the 


tions and decisions pertaining to 
property status, personal rights, im 
munities and liabilities, in the many 
If you 
Manual, a 


prompt request is advisable. 


phases of civilian protection 


wish a copy of this 
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for the meeting, and all sessions and 


all Institute functions will be held 


there 


\t a meeting held February 23-26, 
the Council tentatively approved and 
transmitted to the members of the 
Institute the following drafts for con- 
sideration at this meeting: 


Property (2), Proposed Final 
Draft, covering the Division Servi- 
Licenses and 


Use of 


tudes (Easements, 


Promises Respecting the 


Land). 


Property 1). Tentative Draft No. 





required, 

names of persons who will 
occupy same, arrival date, and, if 
possible, information as to whether 
such arrival will be in the morning 


ol evening. 


Arthur T. Vanderbilt 


New Law School Dean 


pe HUR T. Vanderbilt, of New- 

ark, New Jersey, has been ap- 
pointed Dean of the School of Law 
of New York University, to succeed 


Dr. Frank H. Sommer, who is re- 
tiring after fifty years of association 
with the institution as _ student, 


teacher and administrator 
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LETTERS TO THE EDITORS 


E have received two interest- 
W ine letters on Mr. Armstrong’s 
ew of “Mr. Rutledge of South 
( lina” in the February number 
the Jor RNAL. 
The author of the book, Mr. 
Richard Barry, writes 
Mr. Armstrong has analyzed my 
ook and you have presented it so 
dially that I wish to thank you 
th for your attention 
In listing the achievements of 
Rutledge, the first, according to 
Mr. Armstrong, is: “For many years 
was one of the de facto dictators 
ff South Carolina.” 
his is recorded nowhere except 
n my volume, and many months of 
intensive research among original 
manuscript records, mostly legal, in 
South Carolina and elsewhere, have 
stablished this fact, which lies at 
the base of Rutledge’s unique place 


and power. 


Lack of understanding of that 
le facto dictatorship is one of the 
hief reasons for Rutledge’s obscur- 
ity. By utilizing this dictatorship he 
lirected the military winning of the 
Revolution out of which, with all 
se that underlay his grasp of cre- 
itive statesmanship, he became the 
key factor in the making of the Con- 
stitution. If these facts had been 
heretofore recognized Rutledge’s 
ame would be known, but they 
could not be recognized until the 
prior fact of his de facto dictatorship 
as known and analyzed. 

In the course of my study I que 
d many lawyers. To none did he 
loom large.” Within a thousand 
ards of the office of one lawyer of 
whom I inquired I found, in Rut- 
edge’s handwriting, over two hun- 
lred legal documents, study of 
vhich led to the answers I sought. 

Mr. George L. Buist, of Charles- 
ton, South Carolina (a former mem- 
ber of our Board of Governors,) 
vrites: 

You may find interest in some 
random comments from me on the 
900k and the man, from a local 


ind a family point of view 
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I doubt that John Rutledge in- 
vented the principle of taking cover 
in battle — the Indians made that 
contribution to warfare; and I doubt 
that his contribution to winning 
the Revolutionary War was as great 
as Mr. Barry thinks. On the other 
hand, I have always been of opinion 
that he contributed more to the 
writing of the Constitution than did 
any other five men in the Conven- 
tion. Charles Pinckney (who was 
known as “Bad Charlie’’ — not 
“Blackguard Charlie” as Mr. Barry 
says) was a stylist and made valu- 
able contributions of phraseology, 
not so much of thought. “Bad” is 
in a sense complimentary, or at least 
not offensive, a connotation similar 
to “devilish”; but in the English 
tradition “blackguard” is an ugly 
word. I imagine that if anybody 
had applied the latter term to 
Charles Pinckney ‘it would have 
meant “pistols for two, coffee for 
one”. 

Mr. Barry's book is pleasingly 
written and very instructive, but 
it has some inaccuracies, especially 
his statement (p. 375) that the only 
living descendants of Rutledge are 
Greenville. 
Charleston is full of descendants of 


three old ladies in 
John, of whom I happen to be one. 
In my branch of the family alone, 
my grandmother, who was a great- 
granddaughter of John Rutledge, 
has thirty-four descendants; as a 
matter of fact he has quantities of 
them, including a boy named John 
Rutledge Cheshire, now a student 
at Yale. 

My ancestor in that line of descent 
was my great-grandfather, Edward 
Cotesworth Rutledge. One of my 
aunts has a miniature of him, paint- 
ed by Fraser in 1818, showing a very 
handsome young man with a highly 
intellectual face. He was an officer 
in the United States Navy and must 
have studied professionally the con- 
test between water-borne batteries 
and land-based batteries at Fort 
Moultrie. Of course he must have 
known that his grandfather had 


taken the responsibility of overriding 
Gen. Charles Lee and ordering the 
fort to resist. 


Two Views from Letters 
to the Editors 


I 

I like to put my JOURNAL in my 
waiting room for people to pick up 
and look at when they come in. I 
will not do that with the April issue. 

In the one half page devoted to 
“There is a time to laugh” there 
are four stories. Two of them re- 
flect upon the character and honesty 
of iawyers. This is no laughing 
matter. 

It is true they are told for the en- 
tertainment of lawyers. But to the 
layman who reads them there is 
lurking in the back of his mind that 
conviction that many a truth is 
spoken in jest. The American Bar 
Association is trying to build up in 
the mind of the public confidence in 
the profession. Every conscientious 
lawyer is trying to help. Stories like 
the second and third ones help in the 
opposite direction—by subtly tearing 
down that confidence. 

Reams of arguments can be un- 
done by one funny story. Govern- 
ment propaganda departments rec- 
ognize that. Saboteurs know it. 
Lawyers win cases through it. The 
publishers of the AMERICAN Bar As 
SOCIATION JOURNAL should remem- 
ber it. 

II 

I have liked the department, 
“There is a time to laugh.” The de- 
gree to which some of the journals 
issued by book publishers and the 
journals of the local bar associations 
include legal anecdotes, and the 
hundreds of bound volumes in 
which such anecdotes have been re 
printed, is evidence that the profes- 
sion wanted them. My instinct has 
always been that the JouRNAL should 
appeal to the informal side of the 
lawyer’s life rather than try to be too 
much of a Court Gazette. 
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N March 16, 1943, the War De 
partment issued circular No. 74 
providing for th all 


a Legal Assistance 


setting up at 


Army stations of 
Office. 


manned by 


ofhces are to. be 
the 


These 
lawyers in armed 


forces with such assistance as is 


from lawyers in 
The 
cooperation of the Committee on 


War Work of the American Bar As 
sociation in providing the services of 


needed civilian 


practice. plan calls for the 


civilian lawyers through the wat 


work committees of the different 
state bar associations. In order to 
facilitate the attendance of civilian 
lawyers at these Legal Assistance Of 
fices, effort is being made by the 
Committee on Coordination and 


War Effort 


provision for adequate gasoline for 


Direction of to secure 


those lawyers who must use auto 
mobile transport in order to reach 
military stations where these offices 


are established. 
A questionnaire has been sent out 
the 


Junior Bar Conference in the differ- 


to selected repi ese ntatives of 
ent states for information to be used 
in the preparation of a compendium 
of the laws of all the states relating 
to wills, trusts, powers of attorney 
and allied subjects of interest to those 


in the armed forces. 


The War Aid Committee of the 
Cleveland Bar Association in render 
whose 


ing free legal advice to men 


income is materially affected by 
military service and their dependents 
will not as a general rule handlk 


divorce cases. 

The 
has distributed a 
the 
tention to legal matters of import 
taken 


Connecticut Bar Association 


leaflet to those in 


armed forces calling their at- 


ance to them that should be 


care of before they leave for active 
service. 

The Los Angeles Officer Procure- 
ment Board for the War Department 
solicits applicants between the ages 


of 35 and 55 for commissions in the 


302 


WAR NOTES 


By TAPPAN GREGORY 


Of the Chicago Bar 


Military Government Division of 


the Provost Marshal General’s De- 
partment of the Army. 
Senate Bill No. 35 introduced in 


the New Hampshire Senate provides 
that every male person of the age of 
18 years during time of war, of sane 
make 


position of his property. 


dis- 
A similar 


mind, may testamentary 
bill is pending in the Illinois legis- 
lature 

In Rhode Island a pending bill 
makes provision to continue in effect 
every power of attorney given by one 
engaged in war service until in- 
voked by the grantor or by operation 
of law. A note of this appears in 


{merican Law and Lawyers. 
[he Supreme Court of Washing- 

has held that the Soldiers’ and 
Sailors’ Civil Relief Act 
liberally construed in favor of 


ton 
should be 
the 
individual engaged in military serv- 
ice, even though that fact is not a 
defense to an action. 

New 
York, Special Term, Queens County, 


In the Supreme Court of 


it was held that although under the 


1942 Amendments to the Soldiers’ 
and Sailors’ Civil Relief Act, the 
benefits of the article of the Act 


relating to rent and installment con- 
tracts, etc. were extended to depend- 
ents of persons in military service, 
complete immunity was not intended 
that the Act 


ministered as an 


and should be ad- 
instrument to ac- 


complish substantial justice. 


There was a case in the Supreme 
Court of New York, Special Term, 


New York County, in which the 
petitioner was a member of the En- 
listed Reserve Corps. Before the 
effective date of the 1942 Amend- 


ments, his automobile was seized and 
the court held that this seizure was 
legal and that while petitioner might 
obtain a stay of proceedings for the 
sale of the car, subject to his payment 
of the balance due at the termination 
of military service, he was not en- 
titled to return of the car. 





The 
Sailors’ Civil Relief Act providing 


section of the Soldiers’ and 


against the entry of a judgment if 
default of 
pearance by defendant 


there shall be a any ap 
until the 

ing of an affidavit that the defendant 
is not in military service, etc. does 
not apply where the defendant, al 
though in military service appoints 
his own attorneys and they enter a 
special appearance in a divorce case 
to contest the 


Nor 


the effect of this by discharging his 


jurisdiction of the 


court. can the defendant avoid 
attorney and moving out of the stat 
This is held in the Supreme Court of 


California. 
Che Circuit Court of 


the Third Circuit 


scientious objector may be classified 


\ppeals 10! 
that a 


l 
ruics 


con 


as such under the Selective Training 


and Service Act, even thongh he is 


not a member of a religious sect 
whose creed forbids parth ipation in 


war. 


It is held in the 
New York, 
County, that a landlord is not re- 


Supreme Court ol! 
Special Term, Queens 


lieved of his obligation to furnish 
heat by the withholding from him by 
federal authorities of fuel oil ration 
coupons when such refusal is based 
on the fact that equipment for con 


version to coal is available. 


On April 13, Chief Counsel, Gaso 
line Rationing Section of the OPA 
Kentucky Bar 
tion, attention Henry Jf. 
that 


wrote to the Associa 
Stites, ad 
vising regularly 
War De 


is entitled to 


any person 


rendering services under 


partment Circular 74 
adequate gasoline for travel to mili 
tary establishments and that local 
boards charged with the duty of an 
swering each application as it arises 
can properly find that the services 
to the 


involved are necessary opera 


tion or functioning of military es 
tablishments. Car sharing must be 


shown where feasible and it must 


also be established that no other ade 


quate means of transportation exists. 
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HE work on the “Compendium 
to the Laws and Forms relating to 
Military 
ng forward at a 
Jose ph D 


State 


»blems of Personnel” is 


pid rate. 
Chairman Calhoun has 
pointed a adviser to the 


Committee on Legal Assistance to 


ach state and 


Armed Forces in 
these state advisers there has been 
bmitted a list of 71 questions, the 


swers to which form the basis 


the digest of the laws of each 


ite. Subjects to be covered by 


Compendium are: Property 


Rights and Concepts; Conveyances, 


cluding those under a Power ol 


Attorney; Trust Instruments; For- 


Execution of Instru 


nts; Instruments Executed in For 


ilities of 


rm Jurisdictions; Recording and 


Filing of Instruments; Fraudulent 


Conveyances; Descent; Wills; Age 
Competency; Tax Considera- 
tions, and Current Legislation 


When 


1S compl te an 


\ffecting Persons in Service. 
he Compendium 
ttorney should be able, by ref 


erence to it, to answer the most 
ymmon questions relating to the 
egal problems of the service man. 
The state advisers to the Commit- 
e on Legal Assistance to the Armed 
Forces appointed by ¢ hairman Cal 
houn are: William H. McGowen, Jr., 
Edwin 
Ariz.; Howard 
Cockrill, Little Rock, Ark.; Louis E. 
Hanchett, Jr., San Francisco, Calif.; 
frruman A. Stockton, Jr., 
Vincent A 
John 


Stanley 


Birmingham, Ala seau- 


champ, Phoenix, 


Denver, 
heise n, Wil- 
Powell, Wash 


Richards, 


Colo.; 
ington, Del.; 
ington, D. C:; 
Tampa, Fla.; Philip Etheridge, At- 
lanta, Ga.; Mark O. Roberts, Spring- 
field, Ill.; Gustav Dongus, Indiana- 
Ind.; Kenneth Neu, Des 
Moines, Iowa; Frank G. Thies, Ar- 
kansas City, Kans.; John L. Davis, 
Lexington, Ky.; A. J]. Waechter, Jr., 
New Orleans, La.; John D. Leddy, 
Portland, Me.; Donald T. Field, 
Boston, Mass.; David Morris, Grand 
Rapids, Mich.; H. Vaughan Watkins, 
Jr., Jackson, Miss.; Milton Green- 
field, Jr., St. Louis, Mo.; Edward T. 


polis, 
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JUNIOR BAR NOTES 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 
Dussault, Missoula, Mont.; J. 
Rankin, Lincoln, Nebr.; Bruce 
rhompson, Reno, Nev.; Arthur A. 
Greene, Jr., Manchester, N. H.; Ri- 
chard J. Fisher, Newark, N. J.; Harry 
Bigbee, Santa Fe, N. M.; William A. 
Mason, Charlotte, N. Car.; Oscar 
Martin, 3d, Springfield, O.; Patrick 
[. Milloy, Wahpeton, N. Dak.; 
John S. Carlson, Tulsa, Okla.; John 
Gearin, Portland, Ore.; Paul Kern 
Hirsch, Pittsburgh, Pa.; A. Anthony 
I.; Carlisle Rob- 
Columbia, So. Car.; Carl K. 
Anderson, Canton, So. Dak.; John 
McCall Heiskell, Nashville, Tenn.; 
Fred Much, Houston, Texas; Fred L. 
Salt Lake City, Utah; 
John J. Deschenes, Burlington, Vt.; 
Willard J. Wright, Seattle, Wash.; 
Robert L. Merricks, Charleston, W. 
Va.; Robert W. Haight, Milwau- 
kee, Wisc., and A. G. McClintock, 
Cheyenne, Wyo. These persons will 


Lee 


Susi, Providence, R. 


erts, 


Finlinsun, 


prepare the digests for their own 
particular states. 

The 
March 30 meeting in Chicago, ap- 
proved the resolution presented by 


House of Delegates, at its 


the Junior Bar Conference for ap- 
proval of the purpose of the Junio 
Bar Conference in carrying out the 
recommendations for the improve- 
ment of the administration of jus- 
in courts trying trafh« 


tice cases 


and directing the officers of the 


American Bar Association to make 


contact with state and local bar 
associations with a view to encourag- 
ing such associations to cooperate 
with the representatives of the Jun- 
ior Bar Conference in carrying out 
the recommendations. 

Steps are now being taken by 
the Trafhc 


courage the holding of meetings by 


Court Committee to en- 


municipal law sections or commit- 
tees, or Junior Bar groups, for the 
purpose of studying the wartime 
problems of the Trafic Courts. 
Chairman Watson Clay of Louis- 
ville, Ky., of the Traffic Court Com- 
mittee, has appointed the following 
sub-committees: 
Fines Penalties— 


Uniform and 


Philip Lewis and Phillip Owens. 

Municipal Ordinances and State 
Legislation—Charles S. Rhyne and 
Leslie P. Hemry. 

War Worker and the Traffic Court 
—Paul Weiden. 

Military Personnel and the Traffic 


Court—Captain Adrian M. Un- 
ger and William J. Barron. 
Chairman Watson Clay will or- 


ganize a campaign in Louisville to 
improve the Trafic Court situation 
there in accordance with the recom- 
mendations contained in George 
Warren’s book, Traffic Courts. It is 
hoped that the results of this cam- 
paign will be given national pub- 
licity. 

James P. Economos, Chicago, II1., 
Secretary of the Committee, ad 


dressed a joint session of the 


Texas Safety Conference and the 
Texas Police Association in Houston, 
Texas, on April 27. His topic was 

Bar Associa- 


Traffic 


“Results of American 
tion National 
Courts’”’. 


Survey of 


The Traffic Court Committee of 
the Junior Bar Section of the Dis 
trict of Columbia Bar Association, 
Nathan Lubar, chairman, has made 
a survey of the Traffic Court situa- 
The Committee feels that it 
needs improvement by organizing a 
Violation’s Bureau with uniform 
fines and forfeits, a composite rec- 


tion. 


ord system, a full-time prosecutor, 
a specialist judge in preference to 
the rotating system now used, and 
several 
ments. 


other desirable improve- 
Burton W. Marsh, Traffic 
and Safety Engineer of the American 
Automobile Association, was guest 
speaker at this committee meeting. 
Lyman Tondel, Jr., New York 
City, chairman of the War Readjust- 
ment Committee, has mailed out the 
report of his committee to the presi- 
dents and secretaries of all state 
and local bar associations. This 
excellent report should receive se- 
rious consideration by each of these 
groups because the time to make 
effective plans for the future re- 
turn of the lawyer-soldiers is now. 
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NOTICE OF ELECTION OF STATE DELEGATES IN 1943 


HE Board of Elections announces that, in accordance with Article V, Section 5, of the Constitution, the fol 
lowing nominations have been made by petition for the office of State Delegate to be elected in 1943 for a three 


year term beginning at the adjournment of the 1943 Annual Meeting, and for vacancies as indicated: 


Jurisdiction Nominees Petition Published 
ARKANSAS A. W. Dosyns LittLeE Rock APRIL 
CoLoRADO JAMES A. Woops DENVER May 
DELAWARE JAMES R. MorRFoRD WILMINGTON MARCH 
GEORGIA ARTHUR G. POWELL ATLANTA MARCH 
IDAHO 4. L. MERRILL POCATELLO APRIL 

tILLINOIS TAPPAN GREGORY CHICAGO APRIL 
INDIANA HaroLtp H. BREDELL INDIANAPOLIS MAY 
VERNE G. CAWLEY ELKHART APRIL 
**TOUISIANA PIKE HALI SHREVEPORT APRIL 
MARYLAND CHARLES RUZICKA BALTIMORE MARCH 
W. CoNwWELL SMITH BALTIMORE APRIL 
* MASSACHUSETTS FRANK W. GRINNELI BOSTON APRIL 
MINNESOTA CHARLES W. Briccs St. PAUL MARCH 
NEVADA CHARLES A. CANTWELL RENO MARCH 
New HAMPSHIRE Louis E. WYMAN MANCHESTER May 
*New Mexico HERBERT B. GERHART SANTA FE May 
New YorK GerEorcE H. Bonp SYRACUSE APRIL 
OHIO Howarp L. BARKDULL CLEVELAND MARCH 
OREGON F. M. SERCOMBE PORTLAND May 
SIDNEY TEISER PORTLAND May 
RHODE ISLAND Henry C. Hart PROVIDENCE APRII 
UTAH Rosert L. Jupp SALT LAKE City \PRII 
*VERMONTI DEANE C. Davis BARRE MAyY 
WEST VIRGINIA FRANK C. HAYMOND FAIRMONT MARCH 
*HAwAl No petition filed 


+For vacancy in term expiring at adjournment of 1945 Annual Meeting 
*For vacancy in term expiring at adjournment of 1944 Annual Meeting. 


**Also nominated for vacancy in term expiring at adjournment of 1943 Annual Meeting. 


Ballots were mailed on April 24. In order to be counted they must be received by the Board of Elections at the 
headquarters of the American Bar Association before the close of business at 5:00 P. M. on Friday, May 21, 1945 


except in the case of Hawaii from which ballots must be returned by June 25, 1943. 


It will be observed that there are contests for the office in Indiana, Maryland, and Oregon. In all jurisdictions 
a vote may be cast for someone other than a nominee, whose name appears on the ballot, by writing in a name in 
the blank space provided and placing X in the square opposite. Ballots to be used in the elections to fill vacancies 
are printed on yellow paper; those to be used in elections for the regular three-year term are printed on white 
paper. 


Onty MEMBERS WHO HAVE PaAip THEIR DUES FOR THE CURRENT YEAR WILL RECEIVE BALLOTs AS ‘THEY ARE THI 
ONLY ONES IN Goop STANDING AND THEREFORE ENTITLED TO VOTE. 


Members in Military Service, because of a change in address, may not receive a ballot for the jurisdiction to 
which they are normally accredited. If they fail to receive a ballot, they are requested to write promptly to the 
Association office in Chicago and one will be forwarded. 


The nominating petitions not heretofore published appear below 
BOARD OF ELECTIONS 
Epwarp T. FarrRcHILD, Chairman 


WILLIAM P. MAcCRACKEN, JR. 
LAURENT K. VARNUM 
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Colorado 


To the Board of Elections 
[he undersigned hereby nominate 
ies A. Woods, of Denver, for the 
e of State Delegate for and from 
State of Colorado, to be elected 
1943 for a three-year term begin 
ig at the adjournment of the 1943 
\nnual Meeting: 
Messrs. Wilbur F. Denious, Hud 
1 Moore, Richard Tull, Frederick 
P. Cranston, Noah A. Atler, Samuel 
$. Chutkow, Morrison Shafroth, 
Henry W. Toll, W. W. 
well White, Robert G. Bosworth, 
john L. J. Hart, James D. Parriott, 
H. Larwill, Ronald V. Yegge, 
Harry S. Silverstein, Jr., Wm. V. 
Hodges, J. G. Holland, Julius M 
Friedrich, Howard Roepnack, Wat 
wick M. Downing, Dayton Denious, 
Fdward L. Wood, L. Ward Ban 
ster, John E. Gorsuch, Frazei 
\rnold, Forrest C. Northcutt, Nicho- 
is Lakusta, Peter H. Holme, Harold 
D. Roberts, Donald C. McCrerry, 
Fred W. Mattson, Louis A. Heller 
stein, Hyman Berman, A. L. Doud, 
\rthur H. Laws, Frank N. Bancroft, 
Walter W. Blood, Percy S. Morris, 
Philip Hornbein, and Frank C. 


Grant, 


\[yers, of Denver; and 


Mr. E. I 
Springs. 


Regennitter, of Idaho 


Indiana 


lo the Board of Elections: 

Che undersigned hereby nominate 
Harold H. Bredell, of Indianapolis, 
for the office of State Delegate for 
nd from the State of Indiana, to be 
elected in 1943 for a three-year term 
beginning at the adjournment of the 
943 Annual Meeting 
Alfred H 


Louden L. Bomberger, and Fred C. 


Messrs. Highland, 
Crumpaker, of Hammond; and 
Messrs. Howard P. Travis, Fred 
B. Johnson, Paul G. Davis, Harvey 
\. Grabill, Herman W. Kothe, Wil- 
iam G. Davis, Paul N. Rowe, V. M 
\rmstrong, Jacob Weiss, Irving M. 
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Fillenwarth, 
Charles O. Roemler, John K. Ruckel- 
shaus, Harvey J]. Elam, Donald L. 
Smith, Walter Myers, Jr., Perry E. 


Fauvre, Edward J]. 


O'Neal, Harry E. Yockey, Sidney 
S. Miller, Arch N. Bobbit, Henry B. 
Krug, Merle H. Miller, and Robert 
D. McCord, of Indianapolis. 


New Hampshire 


To the Board of Elections: 


The undersigned hereby nominate 
Louis E. Wyman, of Manchester, for 
the office of State Delegate for and 
from the State of New Hampshire, 
to be elected in 1943 for a three- 
year term beginning at the adjourn- 
ment of the 1943 Annual Meeting: 

Messrs. Alexander Murchie, James 
B. Godfrey, Franklin Hollis, Frank 
J. Sulloway, Carl C. Jones, Robert 
C. Murchie, Charles W. Tobey, Jr., 
and Robert W. Upton, of Concord; 

Messrs. Robert P. Booth, Winthrop 
Wadleigh, Eliot U. Wyman, John 
R. McLane, John E. Tobin, Charles 
H. Barnard, J. Walker Wiggin, 
Maurice F. Devine, Paul E. Nourie, 
William H. Craig, Omer H. Amyot, 
Allan M. Wilson, William J. Starr, 
Albert White, and Alfred J. Chre- 
tien, of Manchester; 

Messrs. Alvin A. 
Robert B. Hamblett, of Nashua; and 

Messrs. Burt R. Cooper and Jus 


Lucier and 


tin A. Emery, of Rochester. 


New Mexico 


To the Board of Elections: 

Che undersigned hereby nominate 
Herbert B. Gerhart, of Santa Fe, for 
the office of State Delegate for and 
from the State of New Mexico, to 
be elected in 1943 for the balance of 
the term expiring at the adjournment 
of the 1944 Annual Meeting: 

Messrs. Robert W. Botts, M. Ralph 
Brown, Joseph L. Dailey, Richard 
H. Hanna, Arthur Thomas Hannett, 
William A. Keleher, George S. 
Klock, Owen B. Marron, Merritt C. 
Mechem, Merritt W. Oldaker, 


Pearce C. 


Swope, and Fred 


George L. Reese, Jr., 
Rodey, Edwin L. 
E. Wilson, of Albuquerque; 

Messrs. C. R. Brice, J. M. Hervey, 
Clarence Hinkle, and Curtis Hill, 
of Roswell; and 

Messrs. Howard L. Bickley, Ed 
ward P. Chase, Carl H. Gilbert, 
Albert Torres Gonzales, A. K. Mont 
gomery, Joseph M. Montoya, Daniel 
K. Sadler, J. O. Seth, Paul A. F 
Walter, John C. Watson, Edward 
R. Wright, H. A. Kiker, Arthuw 
Livingston, and Mrs. Mariot 
Murphy, of Santa Fe. 


Oregon 
To the Board of Elections: 

The undersigned hereby nominate 
F. M. Sercombe, of Portland, for the 
office of State Delegate for and from 
the State of Oregon, to be elected in 
1943 for a three-year term beginning 
at the adjournment of the 1943 
(Annual Meeting: 

Messrs. J. R. Raley, and John F 
Kilkenney of Pendleton; 

Messrs. Gunther F. Krause, Lofton 
L. Tatum, William S. Nash, David 
L. Davies, L. C. Binford, Carl FE 
Davidson, Fletcher Rockwood, Omat 
C. Spencer, Charles A. Hart, Dan J. 
Kenney, Charles R. Spackman, Jr. 
V. V. Pendergrass, Arthur A. Gold 
smith, Allan A. Smith, John A 
Laing, Irving Rand, Harold L. 
Davidson, Arthur H. Lewis, Donald 
A. Schafer, Louis P. Hewitt, E. M. 
Morton, Nicholas Jaureguy, John F. 
Reilly, W. H. Morrison, Roy F. 
Shields, Ralph A. Coan, and Robert 
F. Maguire, of Portland; and 

Mr. John L. Foote, of St. Helens. 


Oregon 


To the Board of Elections: 

The undersigned hereby nominate 
Sidney Teiser, of Portland, for the 
office of State Delegate for and from 
the State of Oregon, to be elected in 
1943 for a three-year term beginning 
at the adjournment of the 1943 
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Annual Meeting: 

Mr. A. K. McMahan, of Albany; 

Messrs. James T. Donald, Joseph 
J. Heilner, Harold Banta, and Blaine 
Hallock, of Baker; 

Mr. S. M. Calkins, of Eugene 

Mr. Colon R. 
Grande; 

Mr. George M. Roberts of 
ford; 


Eberhard, of La 


Med- 


Messrs. George Neuner, W. | 
Vinton, Eugene E. Marsh, and 
Francis E. Marsh, of McMinnville; 

Mr. Will M. Peterson, of Pendle 
ton; 

Messrs. Abe Eugene Rosenberg, 


Herbert Swett, Estes Snedecor, P. M 
Cookingham, Gunther F. Krause, 
Ralph A. Coan, Borden Wood, Wal- 
lace Mc Cammat, Robert L. Sabin, 
Mark W. Matthiessen, Thomas J. 
White, Robert O. Boyd, Harry L. 
Raffety, Charles W. Redding, Ed 
ward A. Boyrie, Nicholas Jaureguy, 
Waldemar Seton, Jr., Earl S. Nelson, 
John C. Kendall, Black, 
Cassius R. Peck, and W. G. 
of Portland; and 


Geo. ifs, 


Keller, 
Messrs. George Rossman, J. O. 
Brand, Percy R. 
H. Van Winkle, Willis S 


Ross, of Salem 


Bailey, James T. 
Kelly, I. 


Moore, and Custer 


Vermont 


To the Board of Elections: 

The undersigned hereby nominate 
Deane C. Davis, of Montpelier, for 
the office of State 
the State of be 
elected in 1943 for the balance of the 
term expiring at the adjournment of 
the 1944 Annual Meeting: 

Messrs. H. William 
Gelsie J. Monti, of Barre; 


Delegate for and 


from Vermont, to 


Scott and 


Mr. Norton Barber, of Benning 
ton; 
Messrs. Frank W. Barber and 


Osmer C. Fitts, of Brattleboro; 
Messrs. A. Pearley Feen, Joseph § 

Wool, Sherman R. Moulton, Charles 

F. Black, Joseph A. McNamara, Wil- 
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liam H. Edmunds, Bernard J. Leddy, 


Edward B. Reiter, and Guy M. Page, 
of Burlington; 

Mr. William S. Burrage, of Middle- 
bury; 


Messrs. Walter G. Nelson, Jr. 
William N. Theriault, George L. 
Hunt, Arthur C. Theriault, and 


Raymond B. Daniels, of Montpelier; 
Messrs. Edwin W. Lawrence, Vern- 


on J. Loveland, Christopher A. Web 
ber, James P. Leamy, Olin M 
Jeffords, Harold I. O’Brien, Bernard 
R. Dick, and Lawrence S. Jones, of 
Rutland; 


Mr. Charles B.* Adams, of Water 
bury; and 


Mr. Henry F. Black, of Whit 


River Junction. 
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Florida State Bar 
Association 


Lem Florida State Bar Association, 
at its annual meeting in Jackson- 


ville on March 20, elected the fol- 


. 





E. HARRIS DREW 
President, Florida State Bar Association 
Drew, of 


lowing officers: E. Harris 


West Palm Beach, president; Lewis 





George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 











H. Tribble, of Tallahassee, executive 
secretary; and to the Board of Goy 
ernors, Dewey A. Dye, of Bradenton; 
J. Henson Markham, of Jacksonville; 
Millard F. Caldwell, of Tallahassee; 
Paul D. Barns, of Miami, and Mil 
lard B. Smith, of Titusville. 

The most important items of busi 
ness in this one-day session were 
the approval of a bill to be intro. 
duced in the legislature to adopt 
new civil rules of procedure, based 
on federal rules, and a vote to push 
a bill vigorously again in the coming 


legislature to integrate the Bar. 


South Carolina Bar 
Association 


HE South Carolina Bar Associa- 
tion held its annual meeting in 
March 2 and 3. AI- 
though a large number of the mem- 
the the 
armed forces, a larger attendance was 


Columbia, on 


bers of association are in 
had than was anticipated. 

L. W. Perrin, of Spartanburg, was 
unanimously elected president of the 
association for the coming year, and 
in acknowledgment and apprecia 
tion, expressed a determination to 
lead the association to greater serv- 
ice during his term of office. E. W 
Mullins, Christie Benet, and John 
Crews, all of Columbia, were unani- 
the 
Executive Committee, which has so 


mously reelected to serve on 
successfully supervised the affairs of 
the association during the past yea! 
Archie Beattie, of Columbia, was re 
elected executive secretary and treas 


urer. 
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rtly responsible for the large at- 
ince Was the appt arance of 
Colonel Louis A. Johnson, former 
National Commander of the Ameri- 
Legion and former Assistant 
Secretary of War and more recently 
President’s Special Envoy to 
a, as the keynote speaker of the 
ention. Colonel Johnson ad 
sed the association and the pub- 
March 3, 
he subject of ‘““The Next Genera 
1 and World War III.”’ Colonel 


nson called attention to the great 


on Wednesday night, 


litary victories in 1918 and the 
sequently squandered peace. He 
lared that our nation has been 
de powerful and rich and free 
| exalted—powerful, not to make 
ibject, but to serve; rich, not to 
ike greater gains, but to be more 
ficient; free, not simply to exult in 
freedom, but to make free; and 
<alted, not to look down, but to 
up. He pointed out that we must 
indle our economic resources so 
it no country in the world has any 


vreat motive to start off on a mad 








ireer of aggression. He closed with 

e petition “that there may be no 
World War III, God grant us guid- 
ince and vision. In the words of 
Solomon, “Without vision, the people 


rish.’ ”’ 


At the first session on Tuesday 
ilternoon, President Sidney S. Tison 
lelivered his presidential address 
\{r. Tison’s remarks were timely, and 
nis thoughts were delivered with 

stomary eloquenc: The remain- 

r of the afternoon session was de 
voted to the reception of memorials 
to deceased members and the reports 
f standing committees. 


On Wednesday morning, Circuit 
judge L. D. Lide, of Marion, one of 
the state’s most respected and ad- 
lired jurists, entertained the asso- 
lation with a delightfully interest 
ng monologue Following his re 
marks, the association elected officers 
and discussed certain resolutions 
oncerning the affairs of the associa 
tion during the ensuing year. The 
secretary was instructed to prepare 
for publication in the Annual a list 


all the members in the armed 
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forces who are, under a by-law of the 
association, military service members 


for the duration. 


West Virginia Bar 
Association 
NTIL the annual meeting of the 
West Virginia Bar Association is 
held, in October, 1943, the following 


are its officers: James M. Guiher, of 





JAMES M. GUIHER 
President, West Virginia Bar Association 


Clarksburg, president; Homer A. 
Holt, of Charleston, chairman of the 
executive council; George Richard- 
son, Jr., of Bluefield, Joseph R. Curl, 
of Wheeling, Robert B. McDougle, 
of Parkersburg, Judge D. H. Rodg- 
ers, of Martinsburg, and S. 5S. 
McNeer, of Huntington, members of 
the executive council; Kent B. Hall, 
of Wheeling, Harlan M. Calhoun, of 
Moorefield, Charles C. Wise, Jr., of 
Charleston, Charles W. Ferguson, of 
Wayne, Samuel A. Christie, of Welch 
and Mark L. Jarrett, of Lewisburg, 
vice presidents; and Bernard Sclove, 
of Charleston, executive secretary- 
treasurer. 


Chicago Bar Lends 
Legal Novels 


HE Chicago Bar Association's ex- 

periment of a lending library of 
the lighter literature of the law is 
proving popular and interesting to 
the members. Included are: (1) 
novels in which the plot turns on a 
point of law; (2) novels describing 
the professional life of a lawyer 
or of a judge; (3) novels containing 
a trial scene; (4) memoirs and mis- 
cellany. The Illinois Law Review, in 
1908, vol. II, p. 574, published an 
article by Dean John H. Wigmore 
entitled “Legal Novels’, to which 
was appended a list of nearly four 
hundred such novels. This article 
furnished the idea of the library, 
and Dean Wigmore is an honorary 
member of the library committee. 
Several bar associations that have 
heard of the experiment are follow- 
ing the example, and from time to 
time requests are received for infor- 
mation about the lending library. 
If other bar associations would like 
to adopt the idea the Chicago 
committee, of which George F. An- 
derson is chairman, expresses a will- 
ingness to reply to inquiries. 


BUSINESS NEED NOT 
“FLY BLIND’ 


Our services 


chart a safe 
course through 
problems in- 
volving utility 
regulation, 
court testimony. 


The AMERICAN 
APPRAISAL Company 


CONSULTANT IN PROPERTY € NOMICS 








Forgeries Typewriting 


J. Vreeland Haring 
Bus. Phone, BArclay 7-8778 





HANDWRITING 
FOR 50 YEARS 
Anonymous Letters Paper Ink Pencil 
Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Ilustrations—$3.50 
15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 
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J. Howard Haring 
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LAST YEAR’S BONDS GOT US STARTED 
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Last year saw nearly 30,000, - 

000 workers voluntarily buy- 
ing War Bonds through some 175,- 
000 Pay-Roll Savings Plans. And 
buying these War Bonds at an 
average rate of practically 10% of 
their gross pay! 

This year we've got to top all 
these figures—and top them hand- 
somely! For the swiftly accelerated 
purchase of War Bonds is one of 
the greatest services we can render 
to our country . . . and to our own 
sons ... and our neighbors’ sons. 
Through the mounting purchase of 
War Bonds we forge a more po- 
tent weapon of victory, and build 
stronger bulwarks for the preserva- 
tion of the American way of life. 


“But there’s a Pay-Roll Savings 


You've done your bit’ 


Plan already running in my plant.” 

Sure, there is—but how long is 
it since you’ve done anything about 
it? These plans won't run without 
winding, any more than your watch! 
Check up on it today. If it doesn’t 
show substantially more than 10% 
of your plant's pay-roll going inte 
War Bonds, it needs winding! 

And you're the man to wind it! 
Organize a vigorous drive. In just 
6 days, a large airplane manufac- 
turer increased his plant’s showing 
from 35% of employees and 21% 
of pay-roll, to 98% of employees 
and 12% of pay-roll. A large West 
Coast shipyard keeps participation 
jacked up to 14% of pay-roll! You 
can do as well, or better. 


By so doing, you help your na- 
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tion, you help your workers, and 
you also help yourself. In plant 
after plant, the successful working 
out of a Pay-Roll Savings Plan has 
given labor and management a 
common interest and a common 
goal. Company spirit soars. Minor 
misunderstandings and disputes 
head downward, and production 
swings up. 


War Bonds will help us win the 
war, and help close the inflationary 
gap. And they won't stop working 
when victory comes! On the con- 
trary—they will furnish a reservoir 
of purchasing power to help Amer- 
ican business re-establish itself in 
the markets of peace. Remember, 
the bond charts of today are 
the sales curves of tomorrow! 


do your best! 
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“The common law is like a deep well out of 
which each man draweth according to the 
strength of his understanding.”— Coke 


One cannot safely anticipate his need, and by a priori selection discard 
as useless any part of the living law. Hence the value of any work, such 
as CORPUS JURIS SECUNDUM depends primarily upon the COMPLETENESS 
of the information afforded, and the care and skill with which the avail- 


able information is condensed and arranged. 


In both respects CORPUS JURIS SECUNDUM stands pre-eminent. 
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